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TERMS OF (REFERENCE 

The consultants were requested to prepare a report concern- 
ing the issue of competitive applications for renewal and 
transfer of broadcasting licences under the Broadcasting Act. 
The report is to address economic, regulatory and policy issues 
which the Department of Communications must assess given its 
responsibilities to all interested parties and governments 
under existing legislation. The report is to describe as a 
minimum existing CRTC procedures and practices, existing chal- 
lenges to CRTC procedures, financial and procedural policy 
considerations, alternatives to competitive licensing, and 


policy recommendations. 


AUTHORSHIP 

While this is a consensus report, it is useful to attri- 
bute authorship to specific sections. Chapter V "Legal Issues" 
was authored by P. Slayton, while Chapter VI was written by 
R. Babe in consultation with P. Slayton. The remaining sec- 


tions were authored by R. Babe. 
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EXECUTIVE SUMMARY 


Broadcasting in Canada has always been viewed by policy- 
makers aS having special significance. The present legisla- 
tion, for example, states that broadcasting should help "safe- 
guard, enrichiandlstrengthensthe cultural, politiealytsocial 
and economic fabriesot  Canadale that thesprogramming*provided 
by each broadcaster should be "of high standard, using predomi- 
hantly oCanadlanwcrea tive randsothemaresources’). 

Unfortunately, attainment of these goals has proved elu- 
Sive, due first to the audience attractiveness of American 
programs that can be received in Canada on US border stations 
through cable’ television or otherwise, ‘and second tothe fact 
that private: television, broadcasittersi-in (\Canada Hund matmore 
bucrative to procure! programming seleativelys cheaply trom US 
sources than to themselves engage in quality domestic produc- 
tions, a much more expensive proposition. 

Consequently, Canadian television broadcasting in the 
Prlvare Sectors is iia ingeton, achieves the goals set byt Parliament 
im the Broadcasting Act), anotwithstanding sits] extraordinarily 
HiGue protic abllity.wehorg example; pGanadiannprogramsiaresorten 
not available on private stations during the time periods most 
favoured by audiences, and the Canadian programs that are broad- 
cast are usually characterized by low costs, low complexity and 
low employment (information, game shows and sports). Consequently, 
in the English language, 90 percent of the viewing of entertain- 


ment programs by Canadians is directed at American-originated 


sgt 


material. 

The licensing and regulatory authority, the Canadian Radio- 
television and Telecommunications Commission (CRTC), has been 
given the mandate and authority to supervise the Canadian 
broadcasting system in such a way as to achieve the goals set 
for broadcasting. The CRTC itself believes it has failed in this 
task. 

The two principal means by which the CRTC has attempted to 
regulate the Canadian broadcasting system are Canadian content 
quotas “and Promises -of "Performance. The Content Quotas meas 
administered hitherto, have been unsuccessful in Ske pubs Ccoune 
equally for compliance purposes bingo games and repeats of 
newscasts with high quality drama. Furthermore, these quotas 
have permitted the scheduling of Canadian programs in time 
periods and seasons when fewer Canadians are watching television. 
And in any event, enforcement of the content quotas by the CRTC 
has been more the exception than the rule. 

Nor have Promises of Performance been effectively enforced 
by. the regulator. When "Licensed initially, ana in an Gritoriece 
attain the licence, applicants submit programming and other 
phans# (tof the*CRTGe ++i Yeron tthe basis or, SuchimeDlLanemadc ae 
mises that the Commission issues the licence. Although such 
Promises of Performance are often not fulfilled, the CRTC's 
licence renewal proceedings have been such as to virtually 
guarantee licence renewal, irrespective of performance. 


lteis! within the foregoing context that the consulvancs 


ural! 


address the issue of competitive procedures for licence renewal 
and transfer. 

Wieheregardicrollicence wenewals 7; proponentse believe that 
such procedures would induce present licensees to live up to 
their obligations to a greater extent than is now the case, and 
giveneplatant tarlure to do so, facilitate, theslicensing of? an 
alternative party. ‘By inducing, through competition for licence 
renewal, more expensive program undertakings than is at present 
the case, competitive renewal procedures could also reduce the 
rates of return earned by the television broadcasting and cable 
television industries which the consultants term "Supranormal". 
Insofar as television broadcasters have been given a position of 
trusteand respongibilityethrough athe privilege of utilizing the 
radio frequency spectrum for broadcast transmission, some 
believe it is inappropriate that such broadcasters should earn 
extraordinarily high rates of return in the face of poor program- 
ming performance. Similarly, it may also be inappropriate for 
the cable television industry, which in many ways bears the 
Chatadeteresties mor traditional spublic utilities, mmcluding the 
monopoly vaspect, to. continue to earn monopolisticyprofits. Pro- 
ponents of competitive licensing believe such procedures to be 
one answer to these problems. 

Pinas eid Sune ld  epCcompetitive procedures could. fac li — 
tate the even-handed treatment of licence renewals by the regula- 
LOrpmeotepLesent yathesCRTC must actuvas aboth .prosecutorjjand judge 


due to the fact that detailed and well-researched interventions 


iv 


are costly to prepare with Jittle or NO stinancial vincent: 1 vemron 
such intervention. Competing renewals, if combined with quasi- 
Judicial proceedings," could: alow) thevGRiCeco acm primar sae 

a judicial capacity, evaluating the evidence developed by inter- 
veners who now have a financial incentive to develop data and 
arguments pertaining to the record of the existing licensee as 
well as with regard to their own plans. 

There are also a number of arguments raised against com- 
petitive renewal procedures. First, it is argued that such pro- 
cedures would increase uncertainty in the industry to such an 
extent that its financial stability would be undermined. The 
consultants observe, however, that the present degree of stabil- 
ity as manifested by virtually automatic lIacence renewals arr 
a principal cause of "the inferior pértormance character? aigiqaie 
industry, and in any event the instability argument would be 
less significant if the CRTC were to administer competitive 
procedures in an even-handed manner, consistently rewarding good 
performers with licence renewals. 

Second, it iS*argued, and with some justification; erat 
in competitive renewal proceedings, the regulator is required 
to compare the track record of existing licensees with "paper 
promises" of would-be entrants. Notwithstanding the fact that 
current licensees were also originally licensed on the basis 
of "paper promises" which may or may not have been adhered to, 
the consultants recognize that this could indeed be perceived 


aS a problem by the regulator. The question to be asked is 


whether this argument is persuasive in light of the added data 
and argument that competitive proceedings would bring before 
the Commission and the likelihood that past promises would be 
adhered to more than iS now the case. 

Third, it is argued, competitive renewal proceedings give 
added discretionary powers to the regulatory authority, intro- 
aucing “subjectivity into the licensing process, with “the 
possibility of undue government interference in matters pertain- 
ing to programming. While such argument is perhaps persuasive 
in the American context, wherein reliance is placed on compe- 
tLtiLon co create am marketplace: of adeas" -fromwhachMthe? Truth, 
it is believed, will emerge, in Canada unfettered private compe- 
tition will lead to a marketplace wholly dominated by American 
ideas and creative resources. The consultants contemplate 
the necessity of greater government discretion in Canada than 
ES) required “in the United States. 

Proponents of competitive proceedings for transfers of 
licence have argued that such proceedings would permit the CRTC 
to choose the best qualified party to assume broadcasting duties, 
ratiermenan having TtsHoptions, 1 emitted -tosthe:partysbrought 
forth by the out-going licensee. 

It is in the financial interest of an out-going licensee 
to reach agreement with the party willing to pay the highest 
DL Cemtoeru tore the wlicence, (note necessarilymtheapantyamacing 
programming plans most in keeping with the goals of the Broadcast- 


img ncu. <urtnermore, such sale or transier of-controdentarls 
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the capitalization of the future stream of earnings which accrue 
to the party leaving the industry, thereby inflating the invest- 
ment upon which the new entrant must earn a return. Insofar 

as the type of programming envisaged by the Broadcasting Act 

is generally held to be unprofitable, this capitalization of 
future profits and the accompanying inflation of investment) will 
erode the capacity of the incoming licensee to fulfil the goals 
setiriomibroadcasiting:. 

In this light, competition for licence transfers indeed 
appears’ to ‘be desirable. The. CRTC, would) thereby be ‘enableduce 
choose the best from among several applicants, rather than 
having; Lts* choice: lami'ted to the) sangle party brougnteier tase. 
the seller as at present. Competition could cause applicants 
to compete in making programming plans in accordance with the 
goals«set for broddcasting, thereby reducing thesfuturessterean 
of profits and the capital gain. accruing.to/tnerpart yaeweoav ie 
the industry. 

While the consultants recommend adoption of competitive 
procedures for licence transfers, we also put forth two other 
policy options that could be introduced in lieu of competitive 
procedures for licence renewals. 

These recommended policy options, which are additional to 
recommendations for competitive transfer of licence proceedings, 
would give the benefits held to be forthcoming from competitive 
renewals without entailing the costs perceived to be associated 


therewith. 
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PSelGclom UaslUeloeeccommended that=tite CBC, “CRIC or 
other public body be empowered to tax all or most of the sur- 
plus earnings of television broadcasting and cable licensees 
(estimated to be about $88 million before tax in 1978) and to 
apply such funds to the financing of independent productions 
COMM SelOned byerbi ss puUbIIcrautnom ty. This public body would 
also have the power and responsibility of scheduling these 
programs for one or two hours a week during peak viewing hours 
On private stations which would be required to turn over the 
air-time for this purpose without charge. 

The advantages to .this'*approach are that ‘a portion of 
the peak viewing hours of all licensees would be devoted to 
Canadian content of a type presumably in accord with the goals 
set for broadcasting; the airwaves would be opened up for the 
LIret ciume LO. 11dependents preductions; and such is accomplished 
without increasing the uncertainty of the private sector and 
without increased regulatory supervision over the programming 
efforts of licensees. Broadcasting revenues would be applied 
to the improvement of the performance of the broadcasting system 
to a greater extent than is now the case, and licences would 
trade at lower premiums than at present due to the lowered 
DLotitabiel cyais IMistoptLon coulds4be “implemented by itself, or 
in combination with the following. 

As Option 2, the consultants recommend that data gather- 
ing, research and other such support staff and duties be spun- 


off from the Commission and placed in a new agency entirely 


Vide 


separate,from the CRTC. ;- This: new loffice wouldjplay an adver— 
Sarial role in licence renewal proceedings: before the CRTC 
similar to the role played by the Director of Investigation 
and Research, Combines Investigation Act before the Restrictive 
Trade Practices, Commission... In’ addition to ‘bringing to the 
attention of the CRTC apprehended failures of licensees to 
comply with Promises of Performance and regulations, cross- 
examining licensees, and arguing before the CRITIC appropriate 
remedies, the office would also support research and interven- 
tions on the part of thexswgeneral spublic.@*The -agency *coutd be 
financed by taxation of licensees. It would be empowered to 
attain any and all data deemed relevant to further its duties 
of ensuring compliance with CRTC regulations and Promises of 
Performance. 

The CRTC would take on quasi-judicial procedures, and 
would be held accountable in the courts for due process of law. 
it would be, required, to, give, av full accountingsin- its) ceo usmars 
of the evidence before it and the reasons for renewing or fail- 
ing to renew licences. Such full reporting would inform the 
public and facilitate.~review by sthencourts: i 

It 1S apparent that private broadcasters should face the 
real possibility .of disciplineryicacuionr 2 they #baqieete econ 
to their own promises and ,otherwise fail to’ comply with the 
intent of the Broadcasting Act. The advantages of the foregoing 
approach, as compared with competitive licence renewals and 


with current procedures, are several. ' First, the burden on 


Lx 


the CRTC of both prosecuting licensees and judging them is 
negated; it could judge licensees in a more even-handed manner. 

Second, licensees with a good track record would not be 
competing with the "blue sky" promises of applicants without 
aerecora,, OUGsate tne ane time they would be induced to comply 
with Promises of Performance and regulations due to the real 
possibility of licence non-renewal. The "instability" argu- 
ments of competitive licensing are less important insofar as 
licensees would themselves determine their fate through their 
own performance. 

Third, since the newly-created office would be devoted 
to enforcement of promises and regulations, greater consistency 
in the treatment of licensees is to be expected than what could 
take place under competitive licensing. In the latter instance, 
much of the burden of prosecution lies with licence challengers; 
pte COULG Denanticiupated, that competitive renewal proceedings 
would he subject to great variability depending upon the number 
and interest of potential challengers and the finances available 
to undertake an uncertain activity. 

iis cuear that regulatory reform is required if broad= 
casting is to be considered seriously as an agency "to safe- 
Guard, wenwicn.ana strengthen the cultural, political, social 
and economic fabric of Canada. The measures set forth above 
appear to be very conservative in comparison with other recent 
proposals for reform (for example, proposals by Stuart Griffiths 
and Alphonse Ouimet), while at the same time being likely to 


induce substantial improvement in the performance of the system. 
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INTRODUCTION: BROADCASTING SYSTEM GOALS 


lay plrreconcitabilesGoals 

TMhesproperActarting@pomnt gion, anyediscussSion- of ay policy 
issue is what one wishes to accomplish from policy alterna- 
tives. To place the issue of competitive licensing procedures 
for renewals and transfers of broadcasting licences in the 
proper context, therefore, this paper begins with a discussion 
ofthe goals: both pimplventygandsexplicie, bor’ Canadian ‘broad= 
casting: 

It is one of the perplexities and challenges of life that 
goals are seldom uni-dimensional; trade-offs must be arrived 
at and balances struck between opposing ends. It may well be, 
for example, that the fundamental social goals of freedom and 
Justice, for, thesandivadualsony thesoner hand; *and social order 
foreche, body, polaticeons thes Other, aneimutuadly contradictory 
in the sense that an increment to the one may decrease the 
ether. « .Governmentse certainly, believes this tothe true during 
times of crisis when many existing freedoms are suspended. 

In any event, discussion of procedures to be used in allo- 
cating radio frequencies for broadcast brings to the fore the 
issueswot, £Lreedomeand=control.« ln Chapter ell i “of this study, 


the US policy in licensing is explored in some depth because, 


1. Gunther S. Stent, "The Dilemma of Science and Morals", 


Paradoxes of Progress, (San Francisco: Freeman, 1978), 
Oper ks LS. 


the authors believe, the US has adopted a fundamentalist or 
absolutist stance which sacrifices other benefits that could 
be forthcoming from a more moderate approach. 

Another pervasive issue is: whose freedom? Government 
"intervention" may be required to redistribute rights ina 
more equitable manner. Those who lose from such actions may 
vociferously label isuch activities S“undue@control* on -eie pare 
of government, while those groups benefiting therefrom may 
view such actions as increasing their freedom. So the notions 
of freedom vs. control noted above are by themselves insuf- 
ficient until we take into account the related aspects of whose 
freedom and whose control. 

The, issue of relative! vights- in broadcasting — for broad 
casters, cable television companies, audiences, performers, 
advertisers;, the: body politic)” is! central“toebroadcast 11cen= 
Sing procedures. Generally, incremental freedom or increased 
rights given to one group will be at the expense of another, 
at least in the absence of technological change. Parentheti- 
cally, technological change raises the third great policy 
issue ipethat sor (eontimuyey ius? changes? 

In any event, we must face the world in a clear-headed 
manner and recognize that policies seldom, if ever, give cost- 


less benefits. Judgement must be applied to inherent tradeoffs 


See Warren J. Samuels, The Classical Theery (om fconomic 
Policy (Néw York: World) 1966) (forte Enorougn ga lbere 


general, discussion of the three great policy issues. 


This is as true in the case of competitive licensing as in 


Other policy areas. 


PeerGOals7Set” EoreCanadian Broadcasting> 


The most often-quoted statement of Canadian broadcasting 
policy comes from the Broadcasting Act." Broadcasting, the 
Act says, should "safeguard, enrich and strengthen the cultural, 
DOLL Ca-l,. soc pals anceeconomuc tabric of Canada"= the “program- 
ming ... should be varied and comprehensive and should provide 
reasonable, balanced opportunity for the expression of differ- 
IngGeaVvLews On macterssof publica "concern,.and- <1. ‘should be of 
high standard, using predominantly Canadian creative and other 
resources". 

As interpreted by the regulatory body (CRTC) and the 
crown corporation engaged in broadcasting (CBC), the foregoing 
statement of goals implies a high level of Canadian content 
which is attractive to viewers and which contains identifiable 
Canadian themes, a supply of programs across the various pro- 
gram types, regionalization in program inputs, a lack of mono- 
poluzacion by any windryvidudl sqroup or ‘class ,vand “fairness in 
the treatment of controversial issues. 

The explicit goals set for broadcasting in the governing 

legislation reflect one manifestation of the general responsi- 


bigtty CL government. fOr Malnuvaining, SOGlal order. .s The nation 


Portions of this section and the next are derived from 
"Broadcasting in Canada: In Whose Interest?" In Search, 
Summer, 1980. 


oo ome Og 1, 


building goals of the Broadcasting Act make explicit one par- 
ticular aspect’ of this’ concern whitch) ashorespecial aimucGuance 
in Canada due to her geographic proximity to the United 
States, relatively low population, and the distribution of 
her population which is concentrated near the international 
border,” 

More generally, however, governments are and must be 
concerned with the effects of television programming on indivi- 
dual and societal behaviour and attitudes. Studies regarding 
the relationships of television programming on the one hand 
and acts of violence, crime, sexual stereotyping, attitudes 
toward racial minorities, drug abuse and so forth on the other 
hand, exemplify some of these apprehensions with regard to the 
effects of present-day television programming on societal 
evolution. ° 

Indeed, public policy toward television broadcasting may 
well be of greater significance than policies concerning any 
other industrial sector. This is due to the importance of 


broadcasting, and television in’ particular, 2intineluencing 


an See E.S. Hallman with Henry Hindley, Broadcasting in Canada: 
Studies on Broadcasting Systems (Don Mills: General Publish-=— 
Angee o/s 5, 

6. 


George Comstock, Steven Chaffee, Nathan Katzman, et al. 
Television and Human Behavior (New York: Columbia, 1978), 
and (Ontario) Royal Commission on Violence in the Communi- 
cations Industry Report, Volume I: Approaches, Conclusions 
and Recommendations (Toronto: Queen's Printer for Ontario, 
VO aye 


society's values and thereby the future evolution of society 
itself. Since viewing of television programming constitutes 
the most favoured leisure time activity of North Americans, 


(on average, North Americans spend some 26 hours a week in 


front of their television sets and an additional 21 hours a 


week listening to radio),/ the effects of television program- 


ming and viewing on social and individual behaviour patterns 


and perceptions are profound. 


Billions of advertising dollars are spent each year in 


North America with the single-minded intent of altering human 


per 


ceptions and behaviour. To this end, the knowledge of 


behavioural science is enlisted, complete with testing of 


gal 


8 
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vanic skin responses and brain wave patterns in test audien- 


However, should the behaviour alterations induced by 


advertising (or television programming generally) threaten 


the 


. e . . ° 9 
social fabric, as is claimed by some serious scholars, 


Tony Schwantz, @hewResponsive Chord (Garden City: Anchor 
Press/Doubleday, 1974), p. 52. 


Deborah Dowling, "Brainwaves: The Ultimate Advertising 
Mesee- 8 Financial Post, 3-March "19/9, 6. .14;7 eric Barnouw; 


The Sponsor: Notes On a Modern Potentate (New York: Oxford, 
1978), p. 113; Frank Mankiewicz and Joel Swerdlow, Remote 
COnerO Pee stereviston. and Che Manipulation ,on American Ute 


(New York: Quadrangle/New York Times, 1978), p. 295. 


Daniel Bell, Christopher Lasch and others for example, state 
that over commercialization of the medium may be causing a 
breakdown in empathy toward others through incessant preach- 
Ing WL sebi—qratifa cation. 

Daniel Bell, The Cultural Contradictions of Capitalism (New 


Yorks: | Basic Books)* 1976)" and Christopher -Lasch;; The Culture 


of Narcissism: American Life in An Age of Diminishing 


it is the duty of government to redress the problem. A number 
of authors have also noted the "homelessness" of the modern 

mind and have attributed their perception of widespread alien- 
ation, in part, to the type of messages propogated by the mass 


near In this view: 


10. 


it. 


The patterns of our perceptions, the 
patterns of our understanding, the 
patterns of our action, and the 
patterns of our artifacts are cen- 
tral, both to our present predicament 
and to the possibilities of dealing 
with it.... The life so eagerly 
sought will only come as we not 
merely rearrange but re-conceive, 
re-intuit, and re-sense ourselves - 
our past, present and future. Some- 
how, our future lies beyond our ll 
present myths, models and paradigms. 


Expectations (New York: \ Norton, 1978). “Also, "The Enemies 
of Intimacy” by GeorgerP a BidotMarpers fully iooUe 


Joseph Weizenbaum, for example, while noting the techno- 
/ogical miracles entailed in the delivery of television 
programming, laments the fact that such technology, com- 
bining and refining as it does some of the human species' 
highest intellectual achievements, is used to deliver to 
the masses "an occasional gem buried in immense avalanches 
of the ordure of everything that 1s most banal andjinsio1a 
Or pathological an Ourcciviligations. 

Joseph Weizenbaum "Once More: The Computer Revolution", 
in Michael L. Dertouzos and Joel Moses (eds.) The Computer 


Age: A Twenty Year View (Cambridge: MIT, 1979) p. 442. 


Ruben F. W. Nelson, The Illusions of Modern Man (Toronto: 
Macmillan Company of Canada for the Ministry of State for 
Urban Affairs, 1976) p. 19+ Also ,-Petemeberngen,) brigiece 
Berger and Hansfried Hellner, The Homeless Mind: Moderniza- 
tion and Consciousness (New York: Vintage, 1974); Theodore 
Roszak, Where the Wasteland Ends (Garden City: Doubleday, 
1972), especially pp. 101 - 252; Jacques Ellul, The Techno- 
logical Society (New York: Vintage, 1964); Francis A. 
Schaeffer, How Should We Then Live? The Rise and Decline of 


Western Thought and Culture (Old Tappan: Fleming H. Revell, 
1976); Gary Gumpert and Robert Cathcart (eds.) Inter/Media: 


Interpersonal Communication in a Media World (New York: Oxforc 


The federal government in Canada has taken two major steps 
designed to help us "re-conceive" and "re-intuit" ourselves. 
By creating and sponsoring the Canadian Broadcasting Corpora- 
tion (CBC), the government has pursued directly through an 
arm's- length crown corporation the goals of nation building 
and the production and distribution of quality indigenous pro- 
gramming. By creating and funding the Canadian Radio-television 
and Telecommunications Commission (CRTC), the federal govern- 
ment has pursued indirectly the same goals; the CRTC is res- 
ponsible for licensing and supervising both the public and 
private sectors of Canadian broadcasting. 

Nevertheless, government cannot, and should not, pursue 
its goals of nation building and maintenance of a just social 
order single-mindedly, as other groups also have stakes in 


the outcomes. 


Some UOe Plc vale Goals 

Control of television will always be shared among various 
interest groups, but over time, some interest groups may be 
expected to gain dominance over others. It is assumed that 
each control group will endeavour to use the medium primarily 
for its own ends, limited only or at least primarily by the 


countervailing power of the other interest groups. 


1979); Horace Newcomb (ed.), Television: The Critical 


Wiew (New york:  Oxtord, 1979) "Crs. Lewis Tne Aboud tion 
Or Man S(London: =-OxiTord, 1943)". 


In addition to government, there are five other major 
camps that share control over television broadcasting; private 
station owners, cable television companies, advertisers, the 
creative element, and viewers. The relative importance of 
each of these groups in shaping broadcasting is not static. 
Their impact is influenced by many social, technological, 
financial and legal factors. What is problematic for govern- 
ment policy-makers in pursuing the legislated goals for 
broadcasting is that the interests of the other controlling 
groups must be taken into account whenever decisions are made, 
despite the fact that the different camps tend to harbour 
differing outlooks on the function and goals of broadcasting. 

The profit motive of private owners is generally antagon- 
istic to the goals set by government for broadcasting. ~* 
Rather than present programming that is "varied and compre- 
hensive", station owners generally wish to maximize audiences 
to each program period through a strategy of "common denomina- 
tor" programming. Instead of striving to present a service 
that is "predominantly Canadian", private owners are induced 
to present as much American programming as possible since such 
programs can be*procured at a small fraction Of tne cost 
entailed in producing Canadian programs of equal audience 
attractiveness. 


a These points are documented more fully in the following 


chapter and in Robert E. Babe, Canadian Television Broad- 
casting Structure, Performance and Regulation. (Ottawa: 

Minister of Supply and Services for the Economic Council 

of Canada, 1979). 


While station owners may be willing to permit their out- 
lets to be used to "provide reasonable, balanced opportunity 
for the expression of differing views on matters of public 
concern", most also wish to supply, themselves, the program- 
ming for the Canadian content portion of their broadcast 
schedules. Thus, they own and control both the production 
and distribution aspects of broadcasting, thereby limiting the 
extent to which independent producers have access to the air- 
waves. 

Finally, it is advertisers, not viewers, who financially 
compensate broadcasters. Thus, the programming is evaluated 
by many broadcasters in terms of its ability to sell goods 
through holding audience attention between commercial messages, 
rather than in terms of its inherent artistic merits, depth of 
meaning, contributing to the cultural goals set for broad- 
casting, or satisfying audience tastes. 

Cable television companies constitute another important 
power bloc. The historic role of cable television has simply 
been to capture off air signals originated by others and to 
deliver these signals to the household for a fee. Thus far, 
cable companies have escaped attempts to require payment to 
copyright holders on the program origination side, and profit 
regulation in the provision of their monopolized service on 
the viewers' side. 

Generally, the greater the number and diversity of sig- 
nals carried, the greater the number of cable subscripticns 


and hence, cable revenues. Therefore, cable operators are 
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interested in expanding the technical capacity of their sys- 
tems, in finding program content from the cheapest sources 
that will cater to audience tastes and appetites, and in 
devising rate structures that will distinguish among various 
viewing groups (as opposed to the present flat fee schedule). 

The interests of cable companies conflict with those 
of government in a quality indigenous broadcasting system; cable 
companies have historically relied on the importation of 
American signals for their revenue base. The interests of 
cable companies also conflict with those of established 
broadcasters which view with apprehension cable's erosion 
of their traditional markets through signal importation. 
Broadcasters also oppose plans for satellite/cable networks 
under the auspices of the cable industry for the same reason. 
And, cable's reluctance to pay for the See ene it carries 
has meant that Canadian creative talent has yet to benefit 
in any Significant way from the existence of cable televi- 
Sion, 

Advertisers constitute the third private group exercising 
control over television. Advertising is the true content of 
private television; the program is only the device to get 
audiences to watch the advertisements. If advertising failed 
to work, television advertisers would quickly abandon the 
medium. Therefore, commercial broadcasters and advertisers 


share the goal of presenting programming that complements the 


selling of goods and services. 

Broadcasters and advertisers are, of course, in a buyer- 
seller relationship, so their interests do not totally con- 
verge. For example, broadcasters are interested in restrict- 
ing competition within the system, while advertisers favour 
increased competition both to lower the price charged for 
ad time and to narrow program appeal. Narrow, specialized 
programming allows for target advertising to groups most likely 
to purchase a given product. 

The creative element - writers, artists, performers, 
producers and crews - constitute another interest group. 

This group favours creative freedom, and for that reason, this 
group will be at odds with advertisers whose commercial inter- 
ruptions dictate the pacing, structure, tone, .style.and (to 

a degree), the content of the programming... The creative 
group also opposes the practice of private Canadian stations 
and networks of procurring Canadian programming almost exclu- 
sively from vertically-affiliated production houses at the 
exclusion of independent productions. The creative element, 


too, has an interest in the incomes generated from this work. 


ar [eee 1Did and AJernyiMander, shourn Arguments forthe £limina- 
tion of Television (New York: Morrow Quill Paperbacks, 
1978), for example. 
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Creative freedom is also opposed by network executives - 
to such an extent that in 1979 one hundred Hollywood 
producers and writers joined forces to protest what they 
perceived to be undue artistic interference on the part 
of New York broadcast executives. The executives, who 


ie 


There is a natural conjunction between the interests of — 
audiences and creative personnel. Both groups oppose mono- 
poly, the latter because monopoly is inhospitable to creative 
freedom and weakens their bargaining position. Both groups 
will favour new forms of financing and new technologies, the 
latter because of the possible elimination of advertising 
and the prospect of increased remuneration. 

Audiences, the fifth and final interest group to be dis- 
cussed here, exert control over programming whenever a 
degree of competition exists, even though it has been deter- 
mined that the amount of time spent viewing television is 
quite independent of the number and types of programs avail- 
Abler = An expanding array of program alternatives increases 
audience power over television content. _ Therefore, audiences 
favour increased competition among broadcasters and have dem- 
onstréeted this sentiment through subscriptions to cable and 
the purchase of new technologies such as video recorders. 
But, in favouring increased competition audience interests 


conflict with those of commercial broadcasters, and to the 


check every script carefully before it is made into a 
program, insist programs adhere to "Scientifically-based 
formulas" which prescribe minimum quotients of sex and 
violence to satisfy their perception of audience tastes. 


a Bes Be eo ; ' 
CBC Research, Patterns of Television Viewing in 


Canada: A Project Conducted for the President's "Stud 
of Television in the Seventies" (Ottawa, CBC, 1973). 
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extent that such increased competition increases the availa- 
bility of US programs, possibly with the interest of govern- 
ment also. 

A desire on the part of audiences for less superficial 
and involving programming (if such is the case) will place 
audiences in Opposition to advertisers and commercial broad- 
casters, but into conjunction with the desires of the creative 
element. 

To summarize, the interests of the six groups controlling 
television are in many ways conflicting. In ‘pursuing the 
goals articulated in the Broadcasting Act, government must 
take into account the interests and expectations of all groups 


as to what television broadcasting should do. 


an Synthesis 


The goals, implicit and explicit, for Canadian broadcast- 
ing are multifaceted, and will vary according to whom one 
talks. A number of the goals are mutually inconsistent; for 
example, profit maximization on the part of private broad- 
casters is inconsistent with the high levels of Canadian con- 
tent sought by government. Policy proposals must strike a 
balance among conflicting goals. 

It has been reasonably well established over recent 
decades that the goals of the body politic ("safeguard, enrich 


and strengthen...") have been subserved to the goals of private 


broadcasters and advertiserece” Furthermore, incomes and 

the creative freedom desired by the creative element appears 
to be tied to the relative position of the public vs. private 
element in the broadcasting system; the former, however, has 
been allowed to decline in relative importance in recent 
years!/ with the result that the interests of Canadian crea- 
tive talent are still undeveerecaese Finally, the consumers' 
interests, while diffused and hence ineffective as a lobbying 
force, have been aided ee emerging techniques of broadcast 
reception, beginning with cable television; while sucn tech- 
niques have expanded the choice of programs, it is not clear 
that the diversity in terms program types or depth of mean- 


ing within program types has expanded significantly, however. 


5. The Role of Government 
The role of government in arbitrating interests is para- 


moun:. Broadcasting differs from most other sectors of the 


ee Robert E. Babe, Canadian Television Broadcasting Struc- 
ture, Performance and Regulation (Ottawa: Minister of 


Supply and Services for the Economic Council of Canada, 
1979); Frank Peers,: The PubliciBye? ‘Television and the 
POLLCICS, Of Canadzan Broadcasting Pl952=7196e lor onta. 
University of Toronto Press, 1979). 


17. Robert E. Baba sutPublicatolreyitdnd thewrop lense Sumic. 
tural Change in “Canadian Broadcasting” IngPeter S.eGranr 


(ed.), New Developments in Canadian Communications Law and 
Policy, (Toronto: Law Society of Upper Canada, 2900)" 
Diged Oe 


a Hugh Edmunds et al. A Study of the Independent Production 
Industry with Respect to English Language Programs ns 
Canada with Recommendations for Policy Action (Windsor: 
Centre for Communications Studies, University of Windsor, 
La 7 Gee 
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economy insofar as each undertaking is licensed by the govern- 
Mente whrough sther licensing process, government controls 
entry into the industry, the degree of domestic competition, 
the permissible extent of foreign ownership, the mix of public 
vs. private broadcasting, the extent of vertical integration, 
the type of transactions among firms (eg. network operations), 
andwso forth: eins brrery;*gqovernment Continually recreates the 
structure of the broadcasting’ industry and in that sense is 
fully responsible for the performance of the system and its 
cultural outcomes. 

GOvernment must influence performance ‘and ‘cultural out- 
comes. It has no choice. Were it to make different decisions 
as to who can engage in broadcasting and on what terms, for 
example, a free entry decision with "deregulation", there 
would be definite conduct and performance implications. In 
brief, government cannot stand aside and be neutral with 
respec? to cultural outcomes. The discussion regarding the 
role of government in broadcasting, therefore, should not 
centre on the degree of government intervention or "inter- 
ference: ~ but wather onthe nature of the outcomes that 
result from government policy.*? 

Licensing polveresgo to thetheart of governmental influ- 
ence over private sector broadcasting and the arbitration of 


ca For a general discussion on the impossibility of a neutral 


government, see Warren J. Samuels "Interrelations Between 
Legal and Economie-=Processes”™, Journal of Law and Economics, 
Vigil e In ye’ hen 
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conflicting interestsvin Canadian broadcasting 4 wali So Wie 
this context that the issue of competitive vrocedures for 


licence renewals and transfers should be analyzed. 


be “OUELINe 

Chapter II "Regulation and Performance of Canadian Broad- 
casting" contains the following.sections:ri(1) performance or 
Canadian broadcasting, assessed from the point of view of the 
six interest groups; (2) a description of CRTC procedures and 
practices; (3) challenges to CRTC procedures; and (4) technolo- 
gical change: 

Chapter III "Licensing Practices smnvOther Jurveureriot) 
looks at US and UK regulatory and licensing policies. While 
the underlying ideologies of these two systems are diametrically 
opposed, both have adopted. competi ti ver renewal procedures sang 
their experience ‘can be brought to, beargon’ thePpCanadiansnolicy 
issue. 

Chapter IV, "Competitive Licensing in the Canadian 
Context =- Merits nd,Demerits” contains ithe ‘following sections: 
(1) economic and financial issues, including such items for 
consideration as the,existence and sizerot surplus profits 
and techniques for, appropriatingsthe Surplus, “and (2) adminis— 
trative and regulatory issues for competitive renewals and 
transfers. | 

Chapter V 1s deyoted.tosannanalysistofethe "Heqal seuss 


pertaining to competitive licensing. 


Chapter VI discusses alternatives to competitive proce- 


dures and recommendations. 
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CHAPTER LE 
REGULATION AND PERFORMANCE OF CANADIAN 


BROADCASTING 


; oo. 
1. Performance of Canadian Broadcasting 
This section summarizes briefly broadcasting system 
performance as it could be viewed by the six participating 


groups described in Chapter I. 


Government 

Government has attempted to implement its cultural 
goals, both through direct participation in the broadcasting 
imdustiry CBC) Vand through licensing and regulation of 
public and private entities by an independent regulatory 
board (CRTC). Whereas direct participation through the CBC 
has been characterized by some varied degrees of success, 
regulation has been less successful. The programming suc- 
cesse, of private television broadcasters in Canada have been 
limited largely to the fields of news and public affairs. 
Much more mere time is devoted to this type of program- 


ming by Canadian stations and networks than is the case in 


Except where otherwise noted, reference material is derived 
from Robert E. Babe, Canadian Television Broadcasting Struc- 


bnew eit OLMANCe yand, Regiul.atLon, 


In addition to ibid, see also Canadian Broadcasting and 
Telecomiunications:, Past Experience, Future Options, 
a report prepared for the Canadian Radio-television and 
Telecommunications Commission (Ottawa: CRTC, 1980). 


Ub ete 


the United States. The private television stations, and 
especially affiliates of the CTV Network, are generally felt 
to do a good job in covering local affairs. Notwithstanding 
the importance of these program efforts, however, there are 
some deep-rooted problems in Canadian broadcasting. 

News comprises over 50 percent of the prime time Canadian 
content schedule on private television, due primarily to its 
low cost, with the remainder of the schedule also being filled 
with programs of low complexity, low employment and low costs - 
sports, game shows, and light musical offerings. Higher forms 
of indigenous drama and comedy are virtually non existent on 
private television. 

Consequently, the level of employment of creative talent 
on private television is low. During the period from 1975-76 
to 1977-78 on CTV, the number of prime time ACTRA assignments 
declined by 30 percent, from 1704 to 1278, and the number of 
prime and non-prime time assignments fell from 3830 to Peaten 

By way of contrast, Canadian programming on the CBC is 
much more diversified and includes some high quality drama 
and comedy. The CBC is Canada's largest patron of the arts, 
annually bringing before Canadian audiences about 30,000 
Canadian artists, musicians, commentators, actors and perfor- 


mers. The CBC also lends support to Canadian symphony 


Canadian Council of Filmmakers, CTV Television Network 
Ltd., intervention prepared for submission to the CRTC 

on the subject of the application for renewal of the net- 
work licence 17 January 1979, p. 22. 


ies 


orchestras, ballet companies, and so forth which would have 
ditiiculLty «surviving ewi thout ythismsupport. oyrhesCcec provides 
47 percent of the total income of ACTRA performers, whereas 
CTV and its private affiliates provide only 6 percent.“ 

A second deficiency concerns scheduling. Canadian pro- 
gramming on private stations tends to be scheduled during the 
periods when the potential audience is lowest. Between the 
hours, of 7 p.m.) £0:.9:306p. Mi, thes hours? during® which poten-— 
tial audience is greatest, Canadian content on private stations 
averages 10 to 15 percent. Canadian programming on private 
television is concentrated in the summer months when potential 
audience is lowest. 

By way of contrast, the CBC devotes about 60 percent of 
the hours between 7 and 9:30 p.m. to Canadian productions in the 
fall and winter, with a lower proportion in the summer months. 
Overall, Canadian prime time productions account for 70 percent 
of the CBC's fall and winter schedule between 6 p.m. and 
Midnight, compared to. 40° tow5Orpercent on private television.> 

Furthermore, ;much of the Canadian programming by private 
stations does not appear to be favoured by audiences. In 
November 1977, 47 percent of the hours broadcast by CTV were 
Canadian originated, but such programming accounted for only 
29. percent of CTV's totalsviewing»hours;*in*the: case of 


43 A.W. ..Johnson, Touchstonesfor the CBC, (Ottawa); June 1977, 


jsre 48 


Robert E. Babe, Canadian Television Broadcasting Structure, 
Performance: and Regulation.’ pp. /5)- 84. 
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Global, 41 percent of the program hours were Canadian, but such 
programming accounted for only 19 percent of Global's total 
viewing hours; Canadian independents broadcast an average 39 
percent Canadian content, but such Canadian programs accounted 
for only 18 percent of such stations' total audience. 

By way of contrast, on CBC-owned and operated stations, 
63 percent of the schedule was Canadian and such programming 
accounted for 64 percent of these stations' total audience. ° 

Moreover, private television stations have failed frequent- 
ly to meet the minimum Canadian content requirements, despite 
the fact that repeats of newscasts, bingo games and even tele- 
vised goldfish bowls have been used and are accepted by the 
CRTC for regulatory purposes as complying with the regulatory 
definition of Canadian content. & It.@s also. apparent that 
many stations fail to comply with the Promises of Performance 


made when licensed initially and upon licence renewals. 


CBC, The CBC's Programming Services, submitted to the CRTC 
in support of applications for renewal of network licences, 
May" obey, pp. 1a. 


Robert E. Babe, Canadian Television Broadcasting Structure, 
Performance, and, Regulation .~ppsger8 5) e Pode) | hemor fish 
bowl refers to a daily half-hour "program" run on CITY-TV, 
Toronto during the 1977 season. 


Ibid, for case studies of Global, CITY-TV, and independent 
stations in Vancouver, Calgary, Edmonton and Winnipeg. 

See also CRTC "Public Announcement: Statement Regarding 
Review of Promises of Performance of Toronto-Hamilton Area 
Television Stations", 9 August 1979, and Decisions CRTC 
79-496, CRTC 79-497, CRTC 79-498, CRTC-499, CRTC 79-500, 
CRTC 79-501, and CRTC 79-502, all issued simultaneously 
with the forementioned Public Announcement. 
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Finally, in both the public and private sectors, Canadian 
programs are produced primarily by the stations or networks, 
themselves, thereby excluding independent productions. 

From the standpoint of the national goals set for broad- 
casting, performance of the system is poor. English language 
viewers spend only 29 percent of the total viewing time watch- 
ing programs which are Canadian, although French speaking 
viewers spend 65 percent of viewing hours with domestic pro- 
Svan In terms of entertainment programming, English speak- 
ing Canadians view Canadian programming for 10 percent of the 
time and US programming for 90 percent; in the case of 
French speaking audiences, US programs account for 52 percent 


of the time viewing entertainment Svogranayae 


Private Broadcasters 

By most indicators, private broadcasters should be well 
satisfied with their financial performance at least. Profits 
al: 


are consistently well above the competitive=irate’of return, 


; cae 2 , 
audience levels are high and growing §, revenues have increased 


af CRTC, TV in Canada: What Canadians Choose to Watch, 

Committee of Inquiry into the National Broadcasting 
Service: Background Research Paper, 1977, p. 5. 

—— CREC pippecival FRepore on Broadcasting in Canada, 1968-1978 
Vitis LOO). 849. 

Soa a 1-# ; 
See Chapter IV infra. "Competitive" is defined as the cost 
of ‘attracting=new *capital=to the andustry. 
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CTV audience share rose from 18.9% in 1967 to 25.0% in 
1977, while Canadian independents increased from 2.5% 
Pie eo rCrse ties) /. lola De 24's 
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steadily at an average annual rate of growth of over 15 per- 
ee This is so despite the apprehensions that have been 
expressed continuously since 1968 regarding cable television. 
(Cable penetration in Canada increased from 13 percent in 1968 
to 49 percent in NOM weeds 

The major problems facing private broadcasters appear to 
be uncertainty regarding technological change and the result- 
ing increased competition on the one hand and apprehensions 
regarding possible regulatory actions on the other.*? The pos- 
sibility of 50+ channels through fibre optic cable systems, 
direct broadcast satellite, video cassettes and other tech- 
nical devices may well cause broadcasters to view the future 
with apprehension. Of course, a large part of their historic 
apprehension has been due to the very high rates of return 


earned by the industry and the market pressures for entry 


induced thereby. 


Cablev television 

Cable television is defined legally as a "broadcast 
receiving undertaking" and therefore the regulatory powers 
of the CRTC pertain to cable's role as a component of the 


broadcasting system. Ini addi tionsto Its. funcl1onssoc 


ae i } 
Robert E. Babe, Canadian Television Broadcasting Struc- 
ture, Performance and Regulation, p. 5/7. 

AP. sg : 4 
CRTC, Special Report on Broadcasting in Canada, 1968-1978, 
DAS 
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Stylianos Perrakis and Julio Silva-Echenigue, "The Pro- 
fitability and Risk of Television Stations in Canada", paper 
commissioned by Department of Communications, 1980. 
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distributing program material originated by others and itself, 
however, cable also bears many of the characteristics of tra- 
ditional public utilities and common carriers, and some fairly 
persuasive arguments can be marshalled to the effect that 
cable should be so treatea.1® At present, cable falls between 
two stools and hence escapes much regulatory attention due to 
ther backoff definition as to "its role. 

Cable television in recent years has been approaching 
maturity, given its current service offerings and present 
regulatory techniques. By 1978, 75 percent of Canadian house- 
hodds@hnac@ctheropt1on of subscrrbing to cable” television, 
and in the absence of a technological break-through or a major 
shift in regulatory policy (for example, the requirement that 
cable extend service through the principles of cost averaging 
and cross subsidization, principles adhered to by public 
uPitieiess% Weers Mrlikely*that this figure’ will pass much 
beyonu 80 percent. Cable penetration by 1978 also appeared 


to have stabilized at about 70 percent of households passed 


by cable and 50 percent of Canadian households. 


. Consultative Committee on the Implications of Telecommuni- 
cations for, Canadian. Sovereagntyend .V¥e> Clyne} Chairman, 
Telecommunications and Canada, (Ottawa: Minister of Supply 
and Services for the Department of Communications, 1979), 
18) 2 Rear Oe rok Be aS 
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Traditional public utilities, such as telephone, electri- 
city, pipelines, water, exhibit characteristics that are 
shared also by cable television: monopoly, capital inten- 
sity, a direct physical link between the producer and 
consumer, social importance, and association with the 
fields of transportation and/or communication. 


Reflecting both this maturity and the absence of profit 
regulation, cable rates of .returnehave (becomescquirtesiigh in 
recent years (24 percent return on net assets before tax in 
1978) and, consequently, cable-generated revenues are now seek— 
ing outside investment opportunities. One reflection of this 
is a widescale consolidation movement in the industry; the 
amalgamation of Rogers' Cable TV, Canadian Cablesystems and 
Premier Communications has brought 30 percent of cable subscri- 
bers under the control of a single entity. Another manifesta- 
tion is the proposed offering of new services, such as pay 
television, at additional levies. Finally, also reflecting 
the maturity and profitability,of .the GCanadvanscabie andausr 17, 
large scale investment activity by Canadian cable firms off- 
shore is evident; "it is estimated that close’ to $300 million 
will be invested by Canadian cable companies in US cable sys- 
tems and pay-TV operations within the next three yearsiny 7? 

Pechaps the most important controversy concerning cable 


at the present pertains to ats, program fomniginationirole.’ Cable 


See Charles pte ae The Economics of Regulation (Home= 
wood: “irwiny 1969) 4 and James Bonbright, Principles 


of Public Utvlety AE og (New York: Columbia, 1961) p. 8 
for standard definitions of public utilities. 

liawas >for. theyforegoing™= reason that. the Clyne Commurtee 
recommended regulation of cable television as a public 
utility. See Consultative Committee on the Implications of 
Telecommunications for Canadian Sovereignty, Telecommuni- 
Cations, and, Canaday pe wi 
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Canadian Broadcasting and Telecommunications: Past Exper- 


lence, sFutare* Options ys pecs. 
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systems often have a great deal. of idle or underutilized capa- 
city and it is in the financial interest of cable operators 
to fill™up this capacity. wath addi tionale services and. to 
charge additional levies for such incremental services. For 
a number of years the CRTC has. encouraged, community program- 
ming on the part of cable companies in order "to enrich commun- 
ity life"; such programming, however, was to "complement" 
rather than "compete" with the offerings of traditional broad- 
casters. Recently, however, cable systems have been authorized 
to program "Special programming channels" and cable networks 
Linked ya a’ "satellite may “be formed: to deliver such programming 
nationally. A number of these programming services are seen 
by broadcasters as being competitive with the offerings of 
existing broadcasters - music specials, network television 
fromnerrance, childrens’ programs, and of course, the 35 US 
channels currently carried on US satellites which could be 
delivered by Canadian cable systems. 

Generally it is the position of the Canadian cable indus- 
try that cable,;companies' should be permitted to deliver any 
and all program services regardless of source. This position 
was, put forth, forcefully, for example, by cable engineer Israel 


Switzer. 


(We must] give up this cultural, sover- 
eignty nonsense and recognize that 
Canada and the U.S. are one single 
entertainment market just as they are 
one single automobile market. We all 
like the same kind of TV programs, 

all speak and write the same language 
(Quebec will have its own completely 
separate system) and what is at stake 


is really economics - employment and 
gross national product. We need an 
"ENTERTAINMENT PACT" like the "AUTOPACT" 
(but more equitable) which assures us 

of a fair share of Canadian/U.S. enter- 
tainment production and which allows 
entertainment to flow freely back and 
forth across the border. Oshawa makes 
American cars with Canadian labour. As 
long aS we maintain a satisfactory level 
of employment in the television industry 
what does it matter whether we make 
"American" shows or "Canadian" ones? 
There is really so little difference .as 
to be immaterial .19 


Advertisers 


Although advertisers frequently complain about the unila- 
teral increases in advertising rates charged by broadcasters, 
they appear to be quite satisfied with the broadcasting indus- 
try. The licensing. of additional stations, bys thesGeTGshag 
served to increase the supply of advertising time and compe- 


tition among broadcasters to the advantage of advertisers. 


Creative Element 

The creative element has not been particularly well served 
by the private sector of broadcasting. As noted above, employ- 
ment is low; the programs lack complexity and depth of meaning; 


independent productions are foreclosed from distribution. 


Audiences 
Canadian audiences served by cable usually have complete 


access to the»iruill range of North American ahnetwork progranmung 


wl Israel Switzer, "How I Learned to Love the Satellite", in 


Peter S. Grant (ed.), New Developments in Canadian 


Communications Law and Policy, p. 179. 
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in the English language. For the 50 percent of Canadian homes 
subscribing to cable, viewers often have full access to the three 
US networks plus Canadian stations and networks; for those 
without cablestheslarges teportion of US network programming is 
avarlable  onmGanadlanistationsy."This Vis not’ to say, “however, 
that the full range of audience tastes are satisfied by the 
predominantly commercially-oriented system of television 
broadcasting that exists in North America. 

Canadians can receive a good deal of Canadian news and 
public affairs on television and the limited amount of Canadian 
drama and comedy provided by the CBC. 

Audiences seem to have an insatiable appetite for more 


choice in television programming. 


2. "~CRYCG Procedures and Practices 

Canadian content quotas represent the major regulatory 
aLocipreade  Npremeneing- the goals Of the Broadcasting Act. 
The public purpose with which broadcasting has been cloaked is 
manifested on the regulatory side by Canadian content require- 
ments. However, Canadian content, and especially the type 
envisaged by the Broadcasting Act, 1s contrary to the finan- 
cial interests of private broadcasters. Not only does Canadian 
content cost more to procure than American programming, it 
also attracts smaller audiences and hence decreases revenues. 


The CRTC itself appears to believe that its content 
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quotas have failed. 7° In its 31 December 1979 Public Announce- 
ment entitled "Canadian Content Review", the Commission stated: 


Recent evidence suggests that at 
least 68% of “the total viewing of 
English-language programs done by 
the average Canadian is devoted to 
watching foreign-produced programs. 
When news, public affairs, and pro- 
fessional ‘sports \1s *removed; 490% 

of viewing is devoted to foreign- 
produced entertainment programs. 
With the exception of the Canadian 
Broadcasting Corporation, Canadian 
English-language broadcasters offer 
Canadian audiences virtually no 
Canadian entertainment programming 
in peak viewing periods and next to 
no Canadian drama - light or serious - 
at any period in their schedule. 


Reference has been made above to the scheduling practices 
of stations in the private sector, the! typess ofl programs that 
can qualify as Canadian content, the foreclosure of indepen— 
dent. productions. 

Moreover, it is not uncommon for several stations to 
fail to meet their Canadian content quotas each year. For 


example, for the broadcasting year ended 31 September 1975, 


Aue "Our conclusion is that the existing regulations are not 


producing the desired results. They have not resulted 

in varied and comprehensive Canadian programming presented 
at times when most Canadians are watching television - not 
in the private sector at any rate". 

CRTC, Program Policy Branch "Canadian Content Study - 
Television" August 1979, quoted in Canadian Broadcasting 


and Telecommunications: Past Experience, Future Options, 
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17 private stations did not meet minimum Canadian content 
quotas, but no disciplinary action was Paeete = In any 
event, the maximum fine for violation of Canadian content 
regulations is $25,000 for the first year and $50,000 for 
subsequent years; °°" the fine equals the cost of about one 
hour of Canadian programming. 

Content quotas, even when enforced strictly as to the 
quantitative requirements, are not sufficient by themselves to 
ensure programming shieey yee While the reluctance of the 
CRTC to involve itself in detailed evaluations of program 
quality: is understandable in the light of the potential for 
censorship that could be seen to result from such activities, 
the point remains that in the absence of some sort of quality 
control, broadcasters can be expected to continue to cut their 
losses with low cost, unpopular programming scheduled in off- 
peak hours. 

‘he other major tool by which the CRTC has attempted to 
regulate performance is through Promises of Performance. 


When applying for a new licence, or seeking a renewal for an 


ae CRTC, Broadcast Programs Branch, Television Station Perfor- 


mance Handbook 1974-75. The CRTC does not normally publish 
statistics or normally otherwise make available to the 
public data concerning the adherence to Canadian content 
quotas by private stations. 


— Broadcasting Act, 9. .22 (1). 


"The quantitative content requirements for television have 
not ... been successful in the sense of getting more Cana- 
dians to watch Canadian programs. Nor have they in the 
main resulted in 'quality' productions". 

Canadian Broadcasting and Telecommunications: Past Exper- 


DenCep FULULS Options, p. ‘29%. 
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existing licence, each broadcaster must also submit his pro- 
gramming plans for the term of the lTicence. In large measure, 
the CRTC must rely upon these "Promises of Performance" in 
deciding whether or not to issue or renew the licence. Under 
a provision of the 1968 Broadcasting Act, these promises are 
enforceable in law if and when attached to the licence as a 
condition of licence; failure to comply with conditions of 
licence can lead to licence revocation. Applicants seeking 
new licences often undertake bold and innovative commitments 
in an effort to convince the CRTC of their rightful place as 
a part of the broadcasting system. The Commission, of course, 
must make its licensing decisions on the basis of these pro- 
gramming proposals. As has been noted elsewhere in some 
detail, these Promises are often ignored once a licence has 
been secured. *" 

In contrast to applicants seeking new licences, appli- 
cants seeking renewals do not generally volunteer bold and 
innovative programming proposals. The CRTC's record of renew- 
ing licences and the procedures followed at renewal hearings 
do not encourage applicants to offer more than the minimum. 

Over the period 1969-75, the CRTC issued 1,144 licence 


renewals. Of these, 95.0 percent were regular renewals, 4.3 


one Robert E. Babe, Canadian Television Broadcasting Struc- 


ture Performance and Regulation) pp. eG one) 2am 
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percent (49) were short term renewals with a clear, discipli- 
nary intent, and 0.7 percent (eight instances), the Commission 
announced its intention not to renew the licence.*? 

Of the eight licence non-renewal decisions, three invol- 
ved unauthorized transfer of control; three resulted from sim- 
ultaneous approval to transfer control or assets to a second 
party selected by the vendor; one involved managerial disputes 
whereby a new licence was subsequently awarded to one portion 
of the old management; and another resulted from inferior 
Perrormangcecrag Overs they lnfetotethe Commissiony  welactually failed 
tO renew, only tour licences: 

Of the 49 instances of short term renewals, 17 related 
to performance, including four instances in which the CRTC 
used this device to get a geographic extension of service. 

The CRTC, in its renewal and transfer of licence pro- 
ceedings, does not hear competing applications. In renewing 
licences, then, the CRTC has but one applicant before it; 
it has no proposals by which to compare. In addition, it has 
staff reports evaluating the activities of the licensee, 
although such studies are not part of the public record. In 
addition, it may hear representations from the general public, 
employees of the licensed undertaking, or from competitors 


regarding the performance of the licensee. Except in those 


2? ith ite pees Boe On, 


26. These are: Wawa Cablevision (Decision CRTC 73-71); CHIN- 
AM (Decision CRTC 70-72) ;CJLX-AM (Decision CRTC 73-19) ; 
CHER-AM (Decision CRTC 71-120. 
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few instances in which "class action" is brought before the 
CRTC by groups such as the Consumers' Association or the 
Canadian Broadcasting League, or in cases where a rival under- 
taking believes the licensee is unjustly transgressing on his 
rightful domain, there is no financial incentive to intervene. 
Detailed interventions may cost a good deal to prepare. 

The reluctance of the CRTC to hear competing applications 
is. due. both. tosthe’ CRICY¥smconception"o£f thetappropriate, pro- 
cedures by which to regulate broadcasting and to its concern 
over the possibility of eroding the investment of existing 
licensees. 

With regard to procedures, the CRTC has viewed itself 
primarily as an administrative tribunal, minimizing its 
judicial role. It considers that it should have the major 
roleain fact-finding? (ofawhich interventions can play an impor- 
tant part) and in directing behaviour of licensees through 
Promises of Performance and otherwise. In light of the admin- 
istrative perception of its role, it has been reluctant to 
"jJudicialize" broadcasting by permitting cross-examination, 
financial disclosure, competitive licensing, full reporting 
of reasons for decisions. Evidently, the Commission believes 
that informal, administrative procedures lend themselves 


best to the "non-technical", "non-economic", “cultural” 


C.C. Johnston, The Canadian Radio-television and Tele- 
communications Commission, draft study for the Law 


Reform Commission of Canada, 1979, p. 2 —- 83. 
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pursuits that the Commission perceives to characterize its 
mandate In addition, the CRTC's workload is heavy (during 
1978-79 it processed over 2,000 applications); competitive 
hearings, it can be argued, would lengthen the hearing process. 
Moreover, the CRTC has some reservations over how competitive 
hearings, when only the existing licensee has a track record, 
could be handled fairly~°, and whether such procedures might 
not undermine the financial stability of the industry. 

With regard to transfer of licence hearings, it is the 
policy of the CRTC to hear as applicant the party proposed 
by the outgoing licensee only. Again, other parties are 
granted intervener status. While the CRTC approves the great 
majority of transfer applications (82 percent between 1968-75), 
it has recently adopted the policy that major transactions 
should contain “significant benefits". If the proposed trans- 
fer of licence does not meet with CRTC criteria, the outgoing 
licensee is free to then present an alternative buyer at a 
Subsequent, hearing for CRC scrutiny... 1t 1s). of icourse,.in 
the financial interest of the outgoing licensee to reach 
agreement with the party offering him the best deal for the 


licence and facilities, not necessarily with the party making 


a Thane tees St ey ontodd, Bom {56° 


au CRTC "Proposed CRTC Procedures and Practices Relating 


tomproadcasting Matters, 25, Jily 1978. 
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the best ‘programming proposals. Generally, profitable under-— 
takings have been observed to sell at significant premiums 
above book value and this is to the detriment of the future 
performance of the broadcasting industry; an inflated selling 
price increases the investment upon which a new owner must 
earn a rate of return, making it likely that discretionary 
program expenditures (Canadian programming) will be reduced 
in order to permit the earning of a high profit ee 

By permitting the outgoing licensee (subject to CRTC 
approval) to select his successor at the exclusion of all 
other parties, the CRTC is limiting its own discretionary 
powers as to choosing the successor, permitting licences to 
trade at high premiums above the physical investment entailed 
in the station, and reducing competition for the licence, 
possibly to the disadvantage of the public and the mandate of 


the Commission. 


i Challenges to CRTC Procedures 


These forementioned procedures of the Commission were 
First challenged in 1976 by Capital Cable Co-operative (a non- 


profit organization based in Victoria) which attempted to 


ee In 1980, for example, the CRTC approved the transfer of 


a radio licence from a licensee in receivership to the 
party brought forth by the receiver, Clarkson Company. 
While Clarkson received bids from seven different parties, 
it brought before the CRTC only the bidder offering the 
highest purchase price, $2.5 million. 

See Andrew J. Roman, "Competition for Cable Licences", 

In Search, Summer, 1980. 
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submit an application for licence in competition to that of 
the existing licensee, Victoria Cablevision, whose licence 
was scheduled for renewal hearings. The Co-op was granted 
intervener status only and refused applicant status. This 
ruling was appealed to the Federal Court (Trial Division) 
which overturned the CRTC decision, ruling that the Commission 
was compelled to hear the Co-op application before renewing 
the witicéence’ off Vrctorra Cablevision. °° OngtzeAprilsd9/6, the 
Federal Court of Appeal set aside the Trial Division's Order 
on the basis that the CRTC possessed full discretion to 

hear or not hear competing applications. By decision 77-193 
(23 March 1977), the Victoria licence was renewed for four 
years; a subsequent appeal to Cabinet was dismissed. 

On Jantiarye25 , 01907 /ay the CRIC iheldea public hearing on 
an application by MacLean-Hunter Cable TV Limited for per- 
mission to take over Western Cablevision Ltd. and its parent 
company MSA Cablevision Ltd., serving New Westminster, Surrey 
and other communities on the lower mainland of British Colum- 


bia. An unincorporated association, the Lower Fraser Valley 


Ar hes judgement, Mr. Justice Dubé stated: 


"Neither Victoria Cablevision nor Capital Cable Co-opera- 
tive have a vested right in a broadcasting licence, but 
in my view, both have a right to be heard. To be sure, 
the former, if he has complied in all respects with the 
terms of its present licence, has a priority right to be 
heard, but there is nothing to be found in the Act to the 
effect that the latter should not be heard at all". 


win the Federal Court “of Canada, Trial Division) einethe 
Matter of the Broadcasting Act, and In The Matter of 
Capital Cable Co-operative and The Canadian Radio-Tele- 
vision Commission and Victoria Cablevision Limited", 
judgement rendered 2 February 1976. 
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Committee for the Community-Based Cablevision Services (CCBCS), 
supported by the Canadian Broadcasting League (a non-profit, 
"pDublic interest" lobbying group), granted intervener status 
by the’ CRTC, applied for leave to japplyy fore theqdscencesiin 
competition with MacLean-Hunter. 

The CCBCS and CBL argued that any transfer of licence 
proceeding in fact entails two applications - a revocation of 
the existing licence and a subsequent award of a new licence, 
since the CRTC is not specifically empowered by the Broadcast- 
ing Act to approve licence transfers. In dismissing the 
petition to apply for the licences by CCBCS in Decision CRTC 
77-275, the Commission stated that it believed it had author- 
ity to approve licence transfers, and consequently, would not 
hear competing applications. 

Pinally, "in Octo ue. o 1a. tie Association Fone Uber 
Broadcasting in British Columbia (APPBC) petitioned the CRTC 
to give lt applicantstatus, to. acquire,the,<ticencesofiCy-C-1-ve 
a cable television firm serving Courtenay, B.C. and surround- 
ing area, in competition with R.D. Ellis, the applicant sup- 
ported by the existing licensee. The CRTC denied the APPBC 
petition and the case was appealed to the Federal Court. 

On 16 June 1980, judgement of the Federal Court was ren- 
dered by Mr. Justice Urie. The Court ruled that "the Commis- 
sion had the right to determine that, in the circumstances 
of this case, it ought not to accede to the Appellant's 


request” to° depart” from its usyal policy insreLationero 
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granting, orerefusing approval of: the; saleLotwassets) of a) licen- 
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4. Technological Change 


Technology is expanding the capacity of the distribution 
system. Fibre optics can conceivably deliver 50, 100 or 300 
television channels to the home. It is stated that, at 


present, 35 satellite channels from the US are blanketing 


Canada, waiting for reception by earth station "dishes" .>- 


This superfluity of signals makes less important than 
hitherto the technical reasons for licensing and regulation 
and, it is asserted, makes it impossible and undesirable to 
regulate for the social reasons: 


(The |e€anaduan content elon spay 1vl) of 
course, will be no more Canadian in 
content than any of the movies now being 
made in Canada for tax reasons only. 
That, plus the flood of UsS.. material 
that already submerges everything except 
Knowlton Nash's spectacles on regular 
Canadian TV, will put an end once and 
for all to the dream of Canadian con- 
tent. Canada can no_longer be saved 

by a content fence. 


31. Court File No. A-512-79. 

oe Committee on Extension of Service to Northern and Remote 
Comrie olen Le .Wawrs: men DeCAteE OL DaVverorcys— Broad— 
Casting, cateliites, Mand Pay=TV (Cttawa: “Minister tor 
Supply wands Servicesi or the wORTC ac1980)",, fold. 
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Blaik Kirby, "100 TV Channels Free for Taking", Globe 
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In like manner, Canadian Cablesystems optimistically 
speaks of "programming that can serve specialized tastes 
and interests", in place or in addition to the "mass- 
Oriented broadcast networks". 
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Technology to many appears to have a life of its own; 
policy-makers appear to view themselves as prisoners of tech- 
nology. ‘Thus, the CRTIC's CommPtteeron™Extension-oL Service 
to Northern and Remote Communities declares starkly that "this 
new technological universe is no longer to be regarded as 
visionary; it is already taking shape at a pace that is 
inexorable", and, of necessity, this perception had the 
effect. of ‘colouring ihenwhole: of tie Report.>4 Sil bal Lys, 
the special report on broadcasting prepared for the CRTC 
stated: 

Although the broad objectives for 
Canadian broadcasting are set out in 
the Broadcasting Act, the manner of 


their implementation is dependent 
on the nature of the system. 395 


In other words, rather than viewing the technology and 
institutions as tools which are manipulable for the purpose 
of carrying out well defined goals, there appears to be a 


prevalent attitude that these goals must be subserved to the 


Canadian Cablesystems Ltd., Application for Control on 


Premier iConmunicationsslaimited Ho S07 ace 


pe Committee on Extension of Service to Northern and Remote 
Communities, ,<The«.l980esio AcDecadewor Diversity . Broad— 
Casting, isdced loon) and Payee, Spence 

Io 


Canadian Broadcasting and Telecommunications: Past Exper- 
Lence,s FuturevOptlons ape 


Likewise Canadian Cablesystems declares, "Change is always 
hard to accept, especially when it is impossible to predict 
just how the new order will feel. But change cannot be 
avoided by denying its necessity, and in the rapidly 
evolving telecommunications arena, such a policy would 
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technology and institutions since the latter are viewed as 


being ie so raiile we 


Technology today is expanding the capacity of the tele- 
vision distribution system. And, in the words of Israel 
Switzer, "The U.S. experience has shown that TV services 
[also] expand to satisfy the audience available to receive 
them; as more and more cable systems installed satellite 


receive capability, more and more program services became 


ee? 


available. If creative resources are in scarce supply, 


however, at some stage, the intrinsic quality of the program- 
ming must become diluted and debased as such resources are 
spread over more and more outlets. Switzer himself recogni- 
zed this tendency when he added: 


I will not comment on the "worthi- 
ness" of these services. I'm just 
the plumber who puts the pipes 
together. I don't care what people 
flush down them. 38 


amount to*a) form of national suicide." 


Canadi amyCablesystems Ltd-jeApplicationsfor Control of 


Premier Communications Limited, p. 19. 
ace This is a position that is recognized and bemoaned by a 
number of writers. For example, Lewis Mumford, The 
Myth of the Machine, Vol. 2: The Pentagon of Power, (New 
Yorks) Harcoumt)sbrace;a Jovanovachy 1970) +4 Langdon 
Winner, sAutonomoussTechnology ® ~Technics—Out-of-Control 


asea ineme BnpPoliticadwathought. (Cambridge, Mass.: MIT, 
LOZ] saAcKuesarddulyethes Technological ‘Society? Daniel 


Boorstin, The Republic of Technology: Reflections on Our 
Future Community. (New York: Harper and Ross, 1978). 
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It may well be, then, that one justification for government 
regulation of broadcasting will become much less important - 
frequency scarcity and the» nécessrcy. tov alloeave pra 1 led erm a 
such a case, government will have to face squarely the issue of 
whether it wishes to regulate to maintain quality standards in 
Wodden eee Cable programming on the two-way QUBE system in 
Columbus, Ohio, for example, in addition to scanning each house- 
hold every six seconds to record what is being viewed, features 
a pornography channel with titles such as Dr. Feelgood and Hot 
Times; one of the US pay “television services Sel ligmcammie a 
satellite to cable systems throughout the country is dedicated to 
24 hours a day X and R rated movies and the two cable systems in 
New York City feature a thrice weekly program in which women ped- 
estrians are induced to disrobe in alleyways and halls before 
the Gable Betscut 

It may yweiLl pbe sthat.curnenticdncerns sregarding thescuwieurc. 
effects of broadcasting Uupen the \Stabric.oR Canadag.wl moe 
dwarfed in the years to come by concerns regarding ultra-violence, 
porn wraphy and other forms of human degradation. 

Technology is taking us a long way away from the idealis- 
tic. phraseology of. the Broadcasting Act, and this” brings we 
back to the concerns of Chapter 1 and the role of government. 

At this §tagqe;,it may béewwellmtosp ring @rorth again, in oreacer 


detail, Weizenbaum's lament regarding the uses to which 


397. ; : 
: Ralph Heintzman, "Liberalism and’ Censorship”, Journaleor 
Canadian Studies, Winter 1978-79. 
4:0... 


John Wicklein, "Wired City, USA: The Charms and Dangers 

of Two-Way TV", The Atlantic, February 1979, oy 36;sly ene 
Babyak, "On the Prowl With Ugly George", New YorkKi Magazine, 47 
September 1900 = poy ooo. 
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communications technology is put. 


We may recall the euphoric dreams 
articulated [in the 1920's] by the 
Secretary of Commerce Herbert Hoover 
at the dawn of commercial radio 
broadcasting and again by others 

when mass television broadcasting 

was about to become a reality. It 
was foreseen that these media would 
exert an enormously beneficial influ- 
ence on the shaping of American cul- 
ture. Americans of every class, 

most particularly children, would, 
many for the first time, be exposed 

to the correctly spoken word, to great 
literature, great drama, to America's 
most excellent teachers, and so on. 

We are all witnesses to what actually 
happened. The technological dream 
was more than realized. Scratchy low- 
bandwidth radio was replaced by high- 
fidelity FM, then by stereo broad- 
Casting Of the finest sound quality. 
The tiny black-and-white television 
screen grew to impresSive size and 

was painted "in living color". Satel- 
lite communication systems made it 
possible to display almost any event 
taking place, even in outer space, 

on television screens in homes any- 
wherewonunarti. But the cultural 
dream was cruelly mocked in its 
realization: This magnificent tech-— 
nology, more than Wagnerian in its 
proportions, combining as it does 

the technology of precise guidance of 
rockets, of space flight, of the clever- 
est and most intricate electronics, of 
photography, and so on, this exquisit- 
ely refined combination of some of 

the human species' highest intellec- 
tual achievements, what does it deli- 
ver to the masses? An occasional 

gem buried in immense avalanches of 
the ordure of everything that is most 
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banal and insipid or aka aa oa 
in our civilization.4 


If this view of the technological universe is accepted, 
the increased competition made possible by new technologies 
does not constitute an argument for "deregulation" as some 


would wish us to believe. 


Joseph Weizenbaum, "Once More: The Computer Revolution" 
in Michael L. Dertouzos and Joel Moses (eds.), The 


Computer Age: A Twenty-Year View, p. 442. 
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CHAPTER ITLL 


LICENSING PRACTICES IN OTHER JURISDICTIONS 


af UNITED STATES 


Pima tionalectorniRequlat ton-and Powers “of ithe “FCC 


Regulation of broadcasting in the United States appears to 
be founded on three major premises: first, that government 
must allocate frequencies to prevent interference and main- 
tain standards in transmission; second, that government inter- 
vention is required to further the marketplace of ideas and 
prevent monopolization of the media; and third, some minimal 
government supervision is required to maintain programming 
standards. On the other hand, the US government and its 
regulatory authority have been highly circumspect in direct 
regulation of programming due to the fear that such activities 


would be seen as censorship. 


Prequency sul eocaulons 

The earliest form of broadcast control on the part of 
government in the US was the abolition of totally free entry 
into broadcasting. It was realized early that some sort of 
allocative mechanism (control) had to be developed to prevent 
chaos (lack of order) in the use of the radio frequency spec- 


trum. 7 


me Erik Barnouw, A Tower in Babel: A History of Broadcasting 
in the United States to 1933 (New York: Oxford, 1966). 


In Canada, by the Telegraphs Act of 1906, a licence for 
a wireless telegraph station, or use of apparatus in regard 
thereof, was required before such a station could commence 
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In market-based economies, the usual method of allocating 
resources is through private property rights coupled with 
exchange. Although there are indeed some adherents to the 
view that the radio frequency spectrum could and should be 
allocated according to such ikon ata this was not the 
allocative mechanism adopted in the US (nor in any other coun- 
try of the world). Rather, radio frequencies were declared 
to be public property to be allocated by a commission created 
for the purpose whose guiding principle was to be "the public 
interest, convenience and necessity"; once a licence was 
granted, it could not be transferred without the approval of 
the commission. Furthermore, licences were not to be granted 
into perpetuity but for a limited period of time only. 

One factor inhibiting the declaration of private property 
rights was the non materialist or invisible nature of the 
radio spectrum and the technical complications entailed in 


enforcing full private proprietary rights Ryere vie The 


Operations. This legislation was applied to broadcasting 
in Canada commencing in 1920. Having once obtained a 
licence, however, broadcasters were generally free of 
government regulation. 


R. H. Coase, "The Federal Communications Commission" 
Journal of Law and Economics, Vol. 2, October 21959) salso 
William Meckling "Management of the Frequency Spectrum" 


in The Radio Spectrum: Its Use and Regulation (Washing- 
Cons” “Brookings; 1968)", pp. e2 Gene. 


William K. Jones, "Use and Regulation of the Radio Spectrum: 
Report on a Conference" in The Radio Svectrum: Its Uses 
and Regulation, (Washington: Brookings, 1968); and Harvey 
J. Levin, The Invisible Resource: Use and Regulation of 

the Radio Spectrum, (Baltimore: John Hopkins Press, 1971). 
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technical arguments aside, however, the US government also 
wished to play an activist role in order to prevent private 
monopolization of radio and to maintain standards of program- 


ming. 


Monopolization 


The prohibitions of the Sherman antitrust law apply to 
broadcasting. While the FCC itself is not charged with the 
Guty of sentorcing toat law, 1C MuUSG sadminister its regulatory 
powers with respect to broadcasting in the light of the pur- 
poses which the Sherman Act was designed to achieve". Indeed, 
one of the basic underlying considerations in the enactment 
of the Communications Act was the desire to effectuate the 
policy against the monopolization of broadcast facilities and 
"the preservation of our broadcasting system on a free compe- 
titive basis".> 

Tt was deemed that competition was especially important 
in the media insofar as monopolization would erode the market- 
place of ideas, held to be vital for the effective function- 
ing of a free society. That the effective functioning of the 
marketplace of ideas could, however, entail direct government 
involvement in reallocating rights and privileges was 
4. 


ECGAREDOrL. onfChain Broadcasting C1941 )s acd Cen sin sSiiks 


Barnett "Cable Television and Media Concentration, Part I: 
Control of Cable Systems by Local Broadcasters", Stanford 
Law Review, Vol. 22, January 1970, p. 258. 


PoC. Amendment of the Multiple Ownership Rules (1953) ,quoted 
in S. R. Barnett, "Cable Television and Media Concentration" 
ie aS 
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acknowledged by the Supreme Court in the Associated Press case: 


It would be strange indeed, however, 
if the grave concern for freedom of 
the press which prompted adoption of 
the First Amendment should be read 

as a command that the government was 
without power to protect that freedom. 
.... That Amendment rests on the 
assumption that the widest possible 
dissemination of information from 
diverse and antagonistic sources is 
essential to the welfare of the 
public, that a free press is a condi- 
tion of a free society. Surely a 
command that the government itself 
shall not impede the free flow of 
ideas does not afford non-governmen- 
tal combinations a refuge if they 
impose restraints upon that consti- 
tutionally guaranteed freedom. Free- 
dom to publish means freedom for all 
and not for some. Freedom to publish 
is guaranteed by the Constitution, but 
freedom to combine to keep others from 
publishing is not. Freedom of the 
press from governmental interference 
under the First Amendment does not 
sanction repression of that freedom 

by private interests. The First Amend- 
ment affords not the slightest support 
for the contention that a combination 
to restrain trade in news and views 
has any constitutional immunity. 6 


An activist role for the FCC in promoting free speech in 


broadcasting was affirmed in the Red Lion case which was 


Opinion of Mr. Justice Black, Associated Press v. U.S. 
3260.84, 4, 65 S.Ct, 1416, 39 f. EG. 2095) lo 4) ean 
Louis B. Schwartz Free Enterprise and Economic Organiza- 
tion: Concentration and Restrictive Practices, 3rd ed., 
(Brooklyn: Foundation Press, 1966) pp. 479 - 492. 
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a challenge to the Commission's Fairness Doctrine. Note the 


following excerpts from the court's judgement. 


A license permits broadcasting, but 
the licensee has no constitutional 
right to be the one who holds the 
license or to monopolize a radio fre- 
quency to the exclusion of his fellow 
Citizens. There is nothing in the 
First Amendment which prevents the 
Government from requiring a licensee 
to share his frequency with others 
and to conduct himself as a proxy 

or fiduciary with obligations to 
present those views and voices which 
are representative of his community 
and which would otherwise, by neces- 
sity, be barred from the airwaves.... 


Because of the scarcity of radio 
frequencies, the Government is per- 
mitted to put restraints on licensees 
in favor of others whose views should 
be expressed on this unique medium. 
But the people as a whole retain 
their interest in free speech by 
radio and their collective right 

to have the medium function consis- 
tently with the ends and purposes 

of the First Amendment. It is the 
right of the viewers and listeners, 
not the right of the broadcasters, 
Whteneis*paramount.... Lt 19 the 
purpose of the First Amendment to 
preserve an uninhibited marketplace 
oferdeas = in-whircn truth will ultima=- 
teély* prevail, "rather than to cotunte- 
nance monpolization of that market, 
whether it be by the Government 
itself ora private itensee./ 


The FCC has attempted to promote diversity in the broad- 


cast media through several policies: limitations on group 


bs Opinion of Mr. Justice White, Red Lion Broadcasting Co. 


Inc. et al v. Federal Communications Commission et al., 
Oy se 0 Mae Do .Jaine: 969% 
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ownership of eae ae the "Fairness Doctrine"’; prime-time 


; al 
access and chain broadcasting regulations o for example. 


Standards 

Furthermore, regulation was invoked originally as the 
US government wished to maintain some control over program 
standards. Secretary of State, Herbert Hoover, put this posi- 


tion before the House Committee in 1924: 


Radio ‘communication is not “to be con- 
sidered as merely a business carried 
on! for’ private’ gain, for "private adver- 
tisement or for entertainment of the 
Cunious.) Se 1s)a pubis concern 
impressed with the public trust and 
to be considered primarily from the 
standpoint of public interest to the 
same extent and upon the same general 
Dae as our other public utili- 
ties.1 


No one group can have multiple broadcast interests in the 
same service (AM, FM, or TV) in the same community, and 
no single owner can control more than 7 AM, 7 FM, 5 VHF 
TV and 2 UHF TV licences. 

Testimony of Nicholas Johnson before Special Senate 
Committee on Mass Media,,@ttaway.l/.Mareh 1970, pp. 322122 


The Fairness Doctrine requires stations "to devote a 
reasonable amount of broadcast time to the discussion of 
controversial issues" and "to do so fairly, in order to 
afford reasonable opportunity for opposing viewpoints". 


See Walter Emery, Broadcasting and Government, (East 
Lansing; Michigan State University Press,) 1971), pp. 232.— 


337; and Fred W. Friendly, The Good Guys, The Bad Guys 


and the First Amendment: Free Speech vs. Fairness in 
Broadcastingwm(N 0. Oa nage aro 7G a 


LO Sones: ’ saeee 

z These policies are all designed to limit network control 
over affiliates and are discussed in Emery, Broadcasting 
and Government. pp. 306 - 314. 

mi Quoted in Frank Peers, The Politics of Canadian Broadcast- 
ing 1920-51. (Toronto: University of Toronto Press, 1969), 
eres 
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The 1927 legislation creating the Federal Radio Commis- 
si0n e(PRC)econtained few specific 'proscriptions limiting the 
"freedom of speech" of broadcasters: "Obscene, indecent or 
profane" language was prohibited, as was the broadcast of 
lotteries, and false distress euSaqeee While the specific 
prohibitions contained in the Act were few, control was dele- 
gated to the new regulatory commission to interpret the "public 
interest, convenience, and necessity" in regard to program 
standards. 

The 1927 Act declared that the FRC had no power of cen- 
SOrship andethate nonrregulativon onprconditiony shally be: promul— 
gated or fixed by the licensing authority which shall inter- 
fere with the right of free speech by means of radio communi- 
cations". Yet, the Commission had also the legal mandate of 
ensuring that the "public interest, convenience and necessity" 
was being fulfilled by each broadcaster and it was not only 
empowered, but required to not renew licences if such was not 
the case. 

From the absolutist point of view, the failure of the 
FRO AOL latterly, the FCC). toymenews a, licences on programming 
grounds could be viewed as censorship after the fact and, 


consequently, be in violation of both the US Constitution 


hie Walter Emery, National and International Systems of 


Broadcasting; Their History, Operation and Control (East 
Bavtsing *eeMvetigan State University, 1969), .ps.9: 
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An 
and the wording of the Communications Act. Suchvar point of 


view, if supported by the courts, would have done away with 
all Commission. control over programming. In the Brinkley 

14 
case and subsequent cases, however, the courts held censor- 


ship to be defined solely as prior restraint. 


There has been no attempt on the part 
of the Commission to subject any part 
of appellant's broadcasting matter to 
scrutiny prior to its yelease. In 
considering the question whether the 
public interest, convenience, or neces- 
Sity will be served by a renewal of 
appellant's license, the Commission 
has merely exercised its undoubted 
right to take note of appellant's 
past conduct, which is not censor- 
ship.15 


i 


13. R. H. Coase, "The Federal Communications Commission" 


Journal of Law and Economics, 1959. 


"The situation in the American broadcasting industry is 
not essentially different in character from that which 
would be found if a commission appointed by the federal 
government had the task of selecting those who were to 

be allowed to publish newspapers and periodicals in each 
city, town, and village of the United States. A proposal 
to do this would, of course, be rejected out of hand as 
inconsistent with the doctrine of freedom of the press.... 


"The Commission has many favors to give, and few people 
with any substantial interests in the broadcasting indus- 
try would want to flout too flagrantly the wishes of 

the Commission." 


Ppy. Wi LaF 


14. 


Frank Kahn, Documents in American Broadcasting UNRaY oss 
Appleton-Century-Crofts, 1968). 


BRS 5 ae 
KFKB Broadcasting Association, Inc. v. Federal Radio Com- 


Mission ~«47, (Fyn2do6 7 OseDe Gre lvy We rebs ee erooL. 


"Dr." Brinkley operated a Kansas station to sell drug 
products, and even goat-gland transplants performed at 
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2 Regulatory Philosophy, ,and Practices 
The FCC has correctly stated that on the one hand it is 


required to license stations in the public interest, conven- 
ience and necessity", while on the other hand, it is forbidden 
to exercise powers of censorship. The FCC has been required 
to balance its role as regulator, ensuring that radio fre- 
quencies are used in the public interest, with the faith in 
the marketplace of ideas and the distrust accorded undue 
government Snvolayamentes > 

One way in which the FCC has attempted to improve program 
decisions is by requiring licensees to carry out ascertain- 
ments of community needs. Licensees are required to "make a 
positive, diligent and continuing effort, in good faith, to 
determine the tastes, needs and desires of the public in 


their communities and to provide programming to meet those 


his private hospital, to cure diverse ailments and 
solve personal crises. He alternated over-the-air 
medical diagnoses and prescriptions for "Dr. Brinkley's 
No. 6" or "Dr. Brinkley's No. 17" with hymns and 
inspirational talks. 


see Miic BaLnouw a uC: sponsobny biNotes fon,a Modern sPoten- 
tate. (New york: "Oxford, 1978), pp. 25, 26. 


Also, National Broadcasting Co., Inc. et al. v. United 
BettceCSGwetwdtl. G19 U.S 190 1 LO Ma veal 2 35, 


Dt ; : ; ; 
FCC, Report of the Federal Communications Commission to 


the Congress of United States Re the Comparative Renewal 
PO es Boer et 7.O epee A a4 Ba A Oe 
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needs and iitesscueua Licensees “are srequired to maintain 
certain demographic data (population figures, proportions of 
males and females, minorities, youth and the elderly). The 
FCC has also developed "a list of community elements that the 
licensee is required to contact in interviewing community 
leaders" to aid licensees in ascertaining the "problems, 
needs, and interests of the community leaders and general 
pGbieouuae Licensees are required to provide supporting data 
regarding how their assessments of community needs have been 
reflected in programming. 

The second major way in which the FCC has tried to improve 
program performance without intruding its own views is through 
the Fairness Doctrine. 

The third major way, which will be discussed at length 
in the following section, is through wee licensing practices 
and procedures. 

As interpreted by the FCC, program "standards" to be 
promoted are grouped into two principal areas: licensees' 
programming designed to meet ascertained community needs or 
problems, and the licensees' compliance with the Fairness 
Doctrine.?? The FCC favours program divensity ~wibalrness, 


accuracy and comprehensiveness in the treatment of controversy 


Wie 

ibidiep 56. 
Te ihe a pone sor aoe 
19. 


FCC Report of the Federal Communications Commission to the 


Congress of the United States Re The Comparative Renewal 
Protesss, 911976), pe 598 
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irrespective of profit considerations", including reasonable 
access to the airwaves by significant groups; balanced program 
schedules "to meet local as well as national needs, minority 
as well as majority tastes"; and programming that will 
"develop better tastes in the audiences, and not simply to 
satisfy the tastes of existing acotipsimae 

More than any other country in the world, the United 
States places great faith in private enterprise and the mar- 
ketplace of ideas as the means of attaining the Truth. Public 
ownership of radio frequencies and public regulation of licen- 
sees have been perceived as means of encouraging the "free" 
play of ideas, without imposing meritorious program plans on 
licensees. Regulation and licensing in the US were deemed 
necessary in large part due to spectrum scarcity and fears 
of undue monopolization of the airwaves that could result, it 
was felt, if broadcasting was unregulated and unlicensed. 

Consequently, the FCC has not been particularly hardnosed 
in enforcing its program standards: 

The Commission prescribed no particular 


percentages of time for the different 
program categories.... Licensees were 


ZOE Harvey J. Levin "Federal Control of Entry in the Broad- 


Gast industry,, Journal of Law and Economics, .Vol.-V, 
October 1962, pp. 50 - 55; and Walter Emery, Broadcasting 
And Government: Responsibilities and Regulations (East 
Lansing: Michigan State University Press, 1971), chapts. 
19 - 22. 
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warned that they would be required to 
give an account of program performance 
in connection with applications for 
renewal of license.... 

There has been a persisting reluctance 
on the part of a majority of Commission 
members to carry on extensive surveil- 
lance activities regarding broadcast 
programming, and in no case in recent 
years [ up to 1971] has license renewal 
been refused solely on the grounds that 
the station's programs failed to measure 
up to the Commission's public interest 
GEL tera. 


3. Licensing Policies 

Qualifications of Licensees 

By section 310(a) of the Communications Act, broadcasting 
licences may not be held by alien or foreign governments or 
corporations if any officer or director thereof is an alien 
or if more than 20% of the stock is owned by aliens, foreign 
governments, or corporations. 

The FCC is directed to issue or renew licences only if 
the "public interest, convenience and necessity" will be met 
thereby. To this end, the Communications Act directs appli- 
cants to supply such information as the Commission may direct 
respecting his "citizenship, character, and financial, tech- 
nical and other qualifications" Ther FCCersr required’ co 
study these facts and satisfy itself "that the applicant is 


legally, financially, technically and otherwise qualified 


ae Walter Emery, Broadcasting and Government, pp. 320 - 324. 


OS ge Re 


oy 2 
to operate a station in the public ifitereeeiye 


While there is a "positive burden of proof on every appli- 
cant to show that he has the financial resources to build and 
Operate the type of station proposed ... the Commission has 
established no hard and fast rules with respect to financial 
qualifications; decisions have been based largely on the facts 
of each case"..> 

Moreover, the Commission makes findings as to the "char- 
acter" of prospective licensees - elements such as "honesty 
and reliability, moral, financials and) socialsresponsibility, 
and respect for law and erder luca However, the FCC has developed 
no hard and fast rules respecting adequate character qualifi- 
cations. 

Applicants for licences cannot violate the Commission's 
regulations pertaining to concentration of ownership, over- 
lapping markets, and so forth. 

Violation of the law, and particularly the antitrust laws, 


on the part of licensees and applicants, may disqualify the 


parties for licences. 


wink Emery; pp. 230-1. 
Cer Pot deep eer2324 

ae 18s ge WS ome AG 
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Provided the foregoing criteria are met, a sole appli- 
cant for a new licence will generally be granted a licence 


provided a frequency is available. 


Competing Applications for New Licences 


Sometimes two or more applicants apply for the same 
licence, in which case a comparative hearing is held. The 
successful applicant will have demonstrated to the satisfaction 
of the #CCthat Tt snot" only qualified to hold a dicence, 
as discussed above, but also’ that it is* the best qualified. 

In comparative hearings over the years, the FCC has 
developed criteria by which to weight the merits of competing 
applications: ~° 
(a) Factors contributing to "the best practicable service to 

Enespubiiery AanciLud ings 
(30) integration of management and ownership; also, 
owners' attributes such as local residence, 
participation in civic affairs, previous broad- 
cast experience, etc.; 
(11) proposed program service, including program pro- 
posals, ascertainment efforts, staffing and 


equipment plans, and the likelihood of 


Phe { ' ' : 
FCC, Report of the Federal Communications Commission co 


the Congress of the United States Re The Comparative 
RenewalProcess+(4976)., ‘pp. Lily = 20% 
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effectuating these proposals; 
(iii) applicant's past broadcast record, when the 
record is unusually good or unusually bad; 

(iv) efficient use of the radio spectrum, chiefly 
technical factors but also the extent of program 
duplication’. 

(Db) SabactOLsseContribtcangeto Jaemaximum ditiusion of control 
of the media of mass communications"; interest in other 
means of mass communications would disadvantage an appli- 
Canty 
Critics have held that the FCC has been very inconsistent 

in applying its criteria, however. Noll, Peck and McGowan, 

for example, assert that their "statistical analysis reveals 
that the FCC has abandoned its stated policy objectives in 
granting licences; local ownership, news and public affairs 
programming, and local program origination all detract from 
the likely success of an Booitcarion”™.-- 

The Commission has stated that the foregoing comparative 
criteria "were not designed as incentives of incumbent licen- 
sees and do not operate as such". Rather, "the criteria are 


structural in nature and were developed to enable the 


pag he . 
us Roger Noll, Merton Peck, and John McGowan, Economic 


Aspects of Television Regulation, (Washington: Brookings, 
US EES Ge” a) oxy 8 a ie os Ra 
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Commission to choose grantees for new facilities who fit its 
[FCC's] preconceived notion of what the broadcast industry 
should look like .... They are, at best, predictive of future 


n 28 
performance". 


Licence Transfers 
Section 310(b) of the Communications Act provides that no 
licence for a broadcast station may be assigned or the control 
of a station transferred without the prior written consent 
of the Commission. The section also contains the following 
provision, however: 
In acting thereon [an application for 
transfer] the Commission may not con- 
sider whether the public interest, 
convenience and necessity might be 
served by the transfer, assignment, or 
disposal of the permit or license to 


a person other than the proposed trans= 
feree or assignee. 


The latter clause was added to the Communications Act in 
espe As noted by Emery, for several years prior to 1952, 
the FCC had adopted a procedure whereby applicants other than 
the one proposed by the existing licensee could apply in 


competition with the party proposed by the existing licensee 


to acquire a broadcasting licence "upon the same terms and 


oe FCC Report of the Federal .Communieations lications Commission to tO 
the Congress of the United peste 2s Re The Comparative Comparative 
Renewal PYrOCesS spp. 4 

poe 


Walter Emery, Broadcasting and Government, p. 346. 
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conditions" as those agreed to by the licensee and the pro- 
posed purchaser. In 1952 Congress amended S. SL0Nb), pronibit- 
ing competing applications in transfer cases, but still requi- 
ringethacetchese CC Scrutinize the qualifications of those 
seeking to purchase stations and to determine whether such 
sales would be in the public Wmeerestee” 

In reporting to Congress, the Senate Interstate and 
Foreign Commerce Committee supported the amendment in the 
following manner: 


One of the purposes of the proposed new 
language in this subsection is to annul 
the so-called Avco procedure adopted 
several years ago by the Commission to 
prevent a licensee from selling his pro- 
perty to a proper person of the choice 
buimprequyringvan opportunity for;others 
to make bids for any radio station pro- 
posed to be sold. The committee 
believes that there is no provision 

of present law which authorized the 
Commission to employ such a procedure 
and it deems such procedure an unwise 
invasion by a government agency into 
private business practice. 


The committee regards it significant 

that the Commission dropped the so-called 
Avco procedure several months ago as 
unsatisfactory and a cause of undue 

delay in passing upon transfers of licen- 
ses. It should be emphasized that the 
Commission's authority to see to it that 
stations are operated in the public 
interest and to determine whether the 
proposed transferee possesses the quali- 
fications of an original licensee or 
permitee is not impaired or affected in 
any degree by this subsection. 3l 


BUGmECd ps 346. 
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The FCC and Congress have both expressed concern, how- 
ever, over the issue of "trafficking" in licences. The 
majority of FCC commissioners have held the position that 
they have no legal authority to make a determination on the 
propriety of any price paid for a licence, and that price 
standing alone is not of particular significance. If, however, 
the FCC believes that a high price to be paid for a station 
will “over-commercialize" the operation and cause the new 
owner to neglect public service programming, or lead other- 
wise to financial difficulty, then the Commission will con- 
Sider the public interest aspects of the transfer. 

Beginning in 1962, the FCC adopted the practice of 
hearing most transfer applications by vendors who had held 
the licence for less than three years. > 

Noll, Peck and McGowan have summarized FCC policies on 
licence transfer applications in the following manner: 

Nor has the Commission attempted to 
evaluate the fitness of new owners 

of an existing station. Licence 
transfers are virtually automatic as 
long as the old licensee can show that 
he did not "traffic" in the license - 
that is, obtain a license solely for 
the purpose of selling it. The rea- 
son for the passive transfer policy 
is, again, the financial stake: 
Owners should be permitted, accord- 
ing to the FCC, to liquidate their 
assets. Of course, passive transfer 


policies provide a loophole that 
renders untenable strong policies on 


ee Loads pps, 351. 7 2. 
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any other kind of license grant - 
new or renewal. 33 


The FCC itself made the following remarks concerning 
the absence of comparative hearings at the licence transfer 
proceedings: 

Ironically, it resulted in no compar- 
ative evaluation when a broadcaster 
wished to sell its facility to an out- 
side party, but retained such an evalu- 
ation when the broadcaster intended to 


continue to provide service to the 
public. 34 


Licence Renewals 


Broadcast licences in the US are issued for a maximum 


Nee) 


term of three years, subject to renewal. Renewal proceedings 


have always been comparative hearings in that parties other 


than the existing licensee can file competing, mutually exclu- 


Sive applications for the same frequency. Under section 307(d) 


of the Communications Act of 1934, it is provided that: 


Action of the Commission with reference 
to the granting of such application 

for the renewal of a licence shall be 
limited to and governed by the same 
considerations and practices which 
affect the granting of original appli- 
cations. 


aie Roger Noll, Merton J. Peck and John J. McGowan, Economic 
Aspects of Television Regulation (Washington: Brookings, 
Ue yeep, olor =) al 6% 
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FCC, Report of the Federal Communications Commission to 
the Congress of the United States Re The Comparative 
Renewal Process, o)s 
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Nevertheless, the Commission, supported by the courts, 
has advocated "a heavier burden on applicants seeking to dis- 
place incumbent iiceneece ae Indeed, the FCC has "preferred 
the proven, though unexceptional record of performance of an 
incumbent over the untested proposals of a SHeiencern oe and 
has stated that "a licensee who has operated in good faith 
can expect to be renewed absent compelling reasons for non- 
renewal." | 

In Hearst Radio Inc. (WBAL) (1951), the FCC determined 
that licensees falling short of the mark could nevertheless 
acguire the desired programming record "by upgrading program- 
ming after designation for hearing; in short, it made it 


woe 


extremely difficult to challenge an incumbent. ERGT) pmeb il 


the Wabash Valley. Broadcasting Corp... (WIHI-TyV) icasc,a.tne 
Commission "gave the past broadcast record of the licensee 
such weight in the final analysis as to overcome the prefer- 
ences awarded to the challenger; the Commission held that 
Wabash would prevail on the basis of its record and that those 


comparative shortcomings which resulted since the time it first 


35. ECC, Report. of /(thesFrederal® Communi cations Commissiongco 
the Congress* of) thet United. StatecmRer The Comparative 
Renewal Process, p. 9. 
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pS "FCC 1TTa9o” (195) ), “cited tin’ PCC ReporteTo=’ne congress 


of the United States Re The Comparative Renewal Process. 
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received its license ... would not be of decisional signifi- 


eh 
cance. 


The FCC favoured existing licensees in comparative pro- 
ceedings to such an extent that Noll, Peck and McGowan assert 
that "The FCC has failed to use the one sanction that it has - 
refusal to renew a license - to enforce the local service 
policy bee Similarly, Owen, Beebe and Manning have charac- 
terized the renewal process in the following manner: 


The license-renewal process has always 
been the heart of the FCC mechanism of 
program-content regulation. Its pur- 
pose is to ensure that the stations 
wills broadcast «the viright"isev of pro- 
grams from the FCC's public-interest 
DOU LOL AV Tew. Sycrs fe 


The licenses are, however, only very 
rarely not renewed, and then only in 
extraordinary circumstances, no doubt 
in part because television licensees 
have an enormous incentive not to do 
things that will endanger their licen- 
SOS wile 


There has been one notable exception to the foregoing, 
the WHDH case, in which a competing applicant displaced an 
incumbent. The original licence issued to the Boston Herald- 
Traveller had been before the courts for a number of years 


BUSRCOMIMNpLOper "xX parte Contacts with the chairman of the 


eae SeReC EOS), CLted,insibid. 


40. 
Roger Noll, Merton Peck and John McGowan, Economic Aspects 


Paetovev isons kegulation, jp. 115, 


41. Bruce Owen, Jack Beebee and Willard Manning, Television 
Beonomiucas(Lexington: pHeath;/1974)., ps 173. 
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FCC. In atl1969 decision, the FCC ruled that the program 
record of an incumbent licensee was of relevance in compara- 
tive renewal proceedings only if that record "exceeds the 
bounds of average Serromandaa. = thereby substantially rever- 
sing the precedents noted above. Having excluded WHDH's 
past record from consideration, the FCC then relied upon the 
standard comparative criteria that had evolved in connection 
with the award of new licences in comparative hearings. Under 
these criteria, WHDH, due to its ownership by a local newspaper, 
was disadvantaged: 

As would be the case for many if not the 

majority of licensees, the standard cri- 

teria - emphasizing diversification of 

ownership and management did not operate 

in WHDH's favour. The licensee's rela- 

tionship with the Boston Herald-Traveler 

Corporation brought a demerit on the 

diversification criteria. Likewise, 

its integration of ownership and manage- 

ment was deemed "small". WHDH also 


received a demerit for an unauthorized 
transfer of control. 


Subsequently, the FCC stated, however, that WHDH was with- 
out precedential value insofar as the initial licensing had 
been under continuous litigation until the decision in Mek 


that is, the FCC was treating WHDH as a new licence award. 


42, ; : 
16,8 CC. 20. CL969) Citedei na ce Reporteotstnesrederal 
Communications ; Commission to the Congress of the United 
States Re The ‘Comparative Renewal Process. p. 29. 

OS hid. pens: 

44, 


Loads pe ales 


Cte 3 


The following year the Commission attempted to further 


erode any precedential value that might have been contained in 


the WHDH case by issuing a Policy Statement Concerning Compar- 


ative Hearings Involving Regular Renewal Applicants wherein 


the FCC stated that "the comparative renewal procedure must 


be administered in a way which does not undermine the stability 


of the broadcast, industry™. Specifically; 


It proposed to accomplish this’rby first 
evaluating the renewal applicant's pro- 
gram service during the preceding license 
term. If the service was found to be 
"substantially attuned to meeting the 
needs and interests of its area", the 
station, absent other deficiencies, 
would be renewed and competing appli- 
cations would be denied.... In short, 
the Commission concluded that the stan- 
dard comparative criteria, which are, 
after all, merely presumptive guides 

as to how an applicant might serve the 
public, are not pertinent when an 
existing performer has a solid, substan- 
tial record. 72 


™he Commission's policy statement was declared unlawful 


DY ies Ourt of lADpeals forthe District Of Columbia oun lS7i. 


The Court ruled "that a broadcasting licensee applying for 
4 

renewal had no advantage over rival applicantes. mer As 

noted by Noll, Peck and McGowan, this decision "caused a 


considerable outcry at the FCC and in the industry, and the 


Sige Tid] 5.4% 
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Roger Noll, Merton Peck and John McGowan, Economic 


Aspects of Television Regulation, p. 115. 
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introduction into Congress of a bill to make licence renewals 
nearly antomatice' a” 
Over the interval from 1971-76, the FCC conducted com- 
parative licence renewal hearings on the premise, affirmed 
by the courts, that "given two relatively equal applicants, 
the public interest in reasonable security in the broadcast 
industry compelled a decision favouring the Ricumbeneimaes 
In recent decisions (24 January 1980) however, the FCC 
made a notable exception to its policy of automatic licence 
renewals by stripping RKO General of three television licen- 
ces - Boston, New York and Los Angeles. The parent company, 
General Tire and Rubber, had been found guilty of business 
misconduct in attempts to oblige companies wishing to do busi- 
ness with General Tire to place advertisements on RKO, of 
making pay-offs to foreign government officials, of making 
illegal political contributions, “and” of other arreqiJarteices 
The FCC termed these business practices "so extensive and 
serious" that RKO could no longer be trusted with the owner- 


ship of the stations. The Boston licence was awarded ina 


comparative hearing (and subject to appeal) to the party 


So" bids 
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FCC, Report of the Federal Communications Commission to 
the Congress of the United States Re The Comparative 


Renewal Process. “p. 39. 
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bringing RKO's business practices to the attention of the 
FCC. It is significant that the programming performance of 
RKO, though considered generally to have been substandard 
(one of the films ran on Million Dollar Movie sixteen times 
during one week), this performance was not a PaccOGe lhe Lue 
licence revocations. 

In 1976, the FCC petitioned Congress to amend the 
Communications Act so as to make comparative hearings at 
licence renewal time unlawful. In support of its petition, 
it submitted the document already herein referred to, assess- 
ing comparative renewal proceedings. 

It is, therefore, now appropriate to itemize those fac- 
tors associated with comparative renewal procedures deemed 
by the FCC to be detrimental. Essentially, there are four 


such factors. 


ipeeeOse lott) Cy OL 1i1kelinood of Uunduer government, interference 
inv’ programming. The comparative renewal process "carries 


with it an ever present threat of undue government intru- 


sion into broadcaster discretion" due to the "subjectivity 


inherent in the process".>+ The Commission continued: 


is eunbracled licences, The Economist, 9 February, 1980, 
p. 40; and Peter Dworkin, "The O'Neill Brothers' $350- 
Million Hassle with the FCC, Fortune, 21 April 1980, 
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ays 
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The subjectivity is inherent in the 
nature of the process because the deci- 
sional elements within each criteria 

are qualitative in nature.... A pro- 
cess so inherently subjective will always 
be vulnerable to charges of manipulation 
no matter how honorable the individual 
Commissioners may be. This in itself 
undermines the public's faith in govern- 
ment and should be avoided if possible.°2 


The FCC has attempted to develop quantitative criteria 
by which to judge performance in order to remove "subjec- 
tivity", but has correctly concluded that quantitatrvy- 
criteria alone are a adenute ae in fact, the FCC states 


that "they tell the regulator very Tee let 


Comparative criteria) developediby  FCClunsurctablesftor 
renewals. The Commission states that it is inappropriate 
to compare the broadcasting record of a licensee who has 
had to face the realities of the marketplace with untried 
competitors who are free to make unrealistic program pro- 
posais.” “It}is more’ avtest4otlaglawyerus esha ein 
‘puffing' a proposal and still keeping it credible than it 
is of the*applicant's actual intent! andgability, tomprogran 
in the public interest.... No competing applicant will 
have developed a record to compare to the incumbent's 

and it is totally unrealistic to compare the broadcaster's 
actual record to a challenger's mere paper promise.">> 
a) ops Eco 2 ger cp 
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Moreover, the Commission stated that the comparative 
criteria it had developed for hearings in the initial 
award of licence “were not designed as incentives for 
incumbent licensees and do not operate as such".>° Rather, 
such criteria (integration of ownership and management, 
diversity in ownership of media) are "structural" cri- 
teria "at best, predictive of future performance.’ 
Furthermore, "broad issues of industry structure should 
be considered in an overall proceeding and not on an ad 
hoc basis".>° 

Rather than focusing on the comparative structural cri- 
teria, the FCC stated attention should be drawn to the 
licensee's past performance. But since only one of 
the applicants in a comparative renewal proceeding has a 


past performance record, it iS appropriate to judge this 


record an Ysolation from other proposals. 


peavey. bine PCC also stated) thativoiding comparative 


proceedings would increase the financial stability of the 


broadcasting industry.” 
Cost and Time. "Comparative hearings are inherently costly 
and time consuming.... Challenging an existing licensee 
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In view of the foregoing perceived deficiencies of com- 
parative renewal proceedings, the FCC recommended that Congress 
allow the Commission to approve licence renewals on the merits 
of each case without reference to competing applications. 

The specific issues raised by the FCC pertaining to com- 
parative proceedings will be assessed in the Canadian context 
in a subsequent chapter. At this point, however, it is impor- 
tant to offer a general assessment of the relevance of the US 


experience to Canada. 


4. Relevance to Canada 
The American broadcasting system is founded on somewhat 
different assumptions than is Canadian broadcasting. Much 
greater emphasis has been placed upon competition among pri- 
vate broadcasters as a means of approaching the Truth through 
the e fective operation of the marketplace of ideas. Conse- 
quently, the chief job of the regulator has been perceived 
to be to facilitate the operation of this marketplace of ideas 
within the constraint of spectrum scarcity. The regulator 
has shown a reluctance to interfere with or second guess the 
programming decisions made by duly authorized licensees. 
Moreover, American broadcasting is premised on fears of 


government censorship and propaganda to a much greater extent 


60. thd. 
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than is Canadian broadcasting. There is no government-owned 
entity equivalent to the CBC in the US, for example. This 
also helps to explain the reluctance of the FCC to exercise 
"subjective" judgements in comparative hearings. 

The US courts and the FCC have determined, however, that 
the stimulation of the "free flow" of information does require 
activist government. In the Associated Press case it was 
stated "Freedom to publish means freedom for all and not for 
some". In Red Lion it was declared that "No one has a First 
Amendment right to a license or to monopolize a radio fre- 
quency.". 

The FCC has struck the balance between the "public inter- 
est, convenience and necessity" criteria on the one hand and 
the perceived desirability of a competitive, privately-run 
broadcasting system free of undue government interference on 
the other by largely limiting its supervision of broadcast- 
ing to judging the qualifications of initial licensees while 
ee cans from disciplining licensees for inadequate pro- 
gramming in renewal cases and refusing to consider the rela- 
tive merits of alternative applicants in transfer cases; by 
requiring licensees to undertake ascertainments of community 
needs, while not challenging licensees' demonstrations of their 
implementation of such needs through programming; and through 


the Fairness Doctrine. 


bobs 


A more activist government policy has proven necessary 
in Canada to attain even the minimal goals set for American 
broadcasting, in. thes US... bAdoptionlomreCspolt eres wim Canada 
would result in domination of our airwaves by US-originated 
programming. Our marketplace of ideas would be largely Ameri- 
can, and our own writers, artists and performers would be 
excluded. Therefore, the balance struck between freedom of 
licensees in the US and control by government in "the public 
interest" cannot be applied in Canada without sacrificing 
Canadian paruLcioat on. 

In Chapter I it was noted that freedom vs. control 
must be contemplated within the context of whose freedom and 
whose control. It has been noted by some observers that in 
the US, FCC policies have often appeared to favour the free- 
dom or rights of existing broadcasters at the expense of 
would-be entrants. Some have held that the FCC, rather than 
trying to increase competition among broadcasters, has in 
fact consistently acted to suppress emerging competition. 
In particular, note is made of FCC policies toward UHF channel 
allocations, FM radio and cable television, all of which 
helped preserve the market position of existing broadcasters. °t 
Under these circumstances, the reluctance of the FCC to scru- 


tinize carefully licence renewals could be interpreted as 
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See Committee on Interstate and Foreign Commerce, Alloca- 


tion of TV Channels: Report on the Ad Hoc Advisory 
Committee on Allocations (Washington: United States 
Government Printing Office, 1958); Edwin Krasnow and 
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being consistent with a policy of aiding the market position 
of existing licensees. 

The extent to which the marketplace of ideas actually 
operates in the commercial milieu of American television has 
also been questioned. Eric Barnouw, for example, notes that 
the relative merits and demerits of roll-on vs. spray vs. 
cream deodorants receive frequent airing, but the consumption 
ethic per se is seldom questioned.°- In other words, it is 
alleged, the freedom which is protected has been the freedom 
of large advertisers and the three networks to "shape public 
opinion to suit[ their ] own ends, to create wants and appeti- 
tes, which thus control what choices people shall hove: 
Some are much more free than others to disseminate messages, 
and it has been shown that the commercial mode of finance 
tends to exclude those views that are not synergistic with the 
sale of goods and asa ag US television is not lacking in 


Lawrence Langley, The Politics of Broadcast Regulation 
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Cable Television U.S.A.: An Analysis of Government Policy 


(N.Y.: Praeger, 1972), for example. 
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domestic Boe ie Ve Economic studies have generally concluded 
that US television is not rich in -diversity/ ‘rather “it is 


characterized by slight product differentiation associated 


with poem ae 


Others have noted that howsoever beneficial the American 
notions of private competition with minimal regulatory intru- 


sion may be for the US domestic market in aiding the pursuit 
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oe Peter Steiner, "Program Patterns and Preferences and the 
Workability of Campetition in Radio Broadcasting", Quarter- 
ly Journal of Economics, 1952; Peter Wiles, "Pilkington 
and the Theory of Value", Economic Journal, 1953; Jerome 
Rothenberg, "Consumer Sovereignty and the Economics of TV 
Programming” Studies in Public Communications, 1962; 
John McGowan, "Competition, Regulation and Performance in 
Television Programming", Washington University Law Quar- 
terly 1967; John Beebe, Institutional Structure and Program 
Choices in Television and Cable Television Markets, Stan- 


ford University Center for Research in Economic Growth, 
Memorandum 131, 1972; Peter Steiner "Monopoly and Competition 
in Television: Some Policy Issues", Manchester School of 
Economics and Political Science, 1961; Bruce Owen and 

Willard Manning, The Television Rivalry Game, Stanford 


Lit 33 


of Truth, such policies would entail cultural suicide in 


developing countries with smaller markets as they would be 


overrun by the American Br oduct in 


More than any other country, the United States places 
great faith in the marketplace of ideas as the means of attain- 
ing the Truth. Public ownership of radio frequencies and 
public regulation of licensees were perceived to be a means 
of encouraging this free play of ideas. As noted above, govern- 
ment regulation and licensing in the US have been attributable 
in large part to spectrum scarcity and fears of undue mono- 
polization of the media that could result if the media were 
unregulated and unlicensed. Advancing communications tech- 
nology, however, as exemplified by cable systems and communi- 


cations satellites, is fast turning scarcity into plenty, 
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Empirical Findings", American Economic Review, 1971; 
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thereby weakening a principal historic justification of regu- 
lation in the US. Bills have receritly been before Congress 
for "deregulation" of broadcasting, including perpetual 
licences. In principle, technology makes capacity for signal 
delivery unlimited, and some would view this occurence as 
beneficial in terms of expanding freedom of the viewer to 
choose. Given the historic reluctance of the FCC to inter- 
vene directly into programming matters, even in the age of 
scarcity of channels, one can anticipate even further with- 
drawal of government in the years to come with the emerging 


technology. 


II UNITED KINGDOM 


1.) System Bvolution 


By way of contrast to the American ideals of competition 
and the "marketplace of ideas", broadcasting in the United 
Kingdom was developed with the notion of minimizing market 
forces in order that broadcasting could serve to "raise" cul- 
tural values. Since both British and Canadian broadcasting 
have in common the notion that broadcasting material should 
not be totally determined by market forces, and since for both 
systems commercial motives have come to play ever increasing 
roles, 11s Uséful to “survey. bret lyvethe ferolitioneo. 


British broadcasting policies. 
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In the early 1920's it became apparent that the limited 
number of radio frequencies available for broadcasting in 
England would not be sufficient to accommodate all parties 
seeking broadcasting licences; in addition, some felt that 
the broadcast of music was "wasteful and frivolous". Conse- 
quently, in 1922, the Government decided to form one company 
to monopolize broadcasting. The British Broadcasting Company, 
the monopoly created at the initiative of Government, was a 
joint venture of major equipment manufacturers. By allocating 
all frequencies to a monopoly, the Government was able to 
avoid criticism that would have been forthcoming if it was 
required to choose among competing epolcante) 7G However, 
problenisein Tequlating the performance Of this private insti- 
tution led to pressures for change. 

In 1927, on recommendation of two government committees, 
the British Broadcasting Corporation was created; it was a 
public corporation rather than a company owned by private 
interests; it was to offer broadcasting service on a monopoli- 
zed basis; it was to be unencumbered by commercial pressures 
as its finances were to be obtained from licence fees on 
radio receivers. These three features of British broadcasting 
were retained until 1954 when the establishment of the Inde- 


pendent Television Authority ended the BBC monopoly. 
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Under the monopolized structure, free of commercial incen- 
tives, the BBC pursued a policy significantly different from 
the American ideals of the "marketplace of ideas" and "consumer 


sovereignty": 


Under the leadership of Sir John Reith, 
the BBC emphasized "serious", "educa- 
tional",..and “cultural™ broadcasts’. 
While popular tastes were not ignored, 
the prevailing philosophy was to pro- 
vide a service that would raise the 
level of intellectual and aesthetic 
tastes, to give the public "something 
better than Dtomnow ithinks™1t* Likes". 07 


Successive government committees praised the programming 
performance of the BBC and recommended the retention of its 
monopoly. Nevertheless, a commercial, second television ser- 
vice was created in 1954, apparently in response to pressures 
brought on the Government by commercial interests and the 
public's perception that the BBC had been slow in offering a 
secor i rye oe The BBC, of course, argued (to no avail) 
against the introduction of commercial competition, and it is 
worth noting the classic arguments supporting monopoly in 
broadcasting: 

The BBC provided the most carefully 
reasoned case for monopoly in its pre- 
sentation to the Beveridge Committee 


in May, 1950. Monopoly, it wrote, 
could best be justified by the 


aaa Walter Emery, National and International Systems of Broad- 
casting: Their History, Operation and Controls pmae6. 
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Burton Paulu, British Broadcasting in Transition, (Minnea- 


polis: University of Minnesota Press, 1961), p. 14. 
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“opucva Wetestiio£ fsittandards ’,. which: 1t 
defined as ‘the purpose, taste, cul- 
tural aims, range and general sense 
of responsibility of the broadcast 
service as a whole'. The BBC contin- 
ued, ‘Under any system of competitive 
broadcasting all these things would 
be at the mercy of Gresham's Law' 
(the tendency of bad money to drive 
Geogemoney oul Of ClrcudacLon)) my... 
The good, in the long run, will ines- 
capably be driven out by the bad .... 
And, because competition in broad- 
casting must in the long run descend 
to a fight for the greatest possible 
number of listeners, it would be 

the lower form of mass appetite 

which would more and more be catered 
to in programmes.71l 


Although the Independent Television Authority was created 
as a commercial venture, to be financed through advertising 
revenues, it is important to note that attempts were made 
in structuring ITA to segregate programming decisions from 
advertising influence. First, program contractors (producers) 
were to supply programming over transmitters owned by the 
government. The Authority, itself, was not to supply programs; 
rather, it was to select and schedule programs and to contract 
with 14 producing companies for program creation. The law 
provided that the Authority was to ensure "that the programs 
in each area maintain a high general standard in all respects, 


and in particular, in respect of their content and quality, 


Pca oe ane 


i ee 


| 
; : , hee 
and a proper balance and wide range in their subject matter.... 


Second, under the 1954 Act, ITA itself sold commercial time, 
not according to the program, but in time slots; advertisers 
had no more idea what would appear next to an advertisement 
than when purchasing space in a newspaper. With the arrival 
of commercial radio in Britain, ITA was renamed the Independent 


Broadcasting Authority to encompass its new responsibilities. 


2. Independent Broadcasting Authority 
IBA is a creature of Parliament ’?, with directors appointed 
by the Government. IBA is charged with providing television 
and "local sound" broadcasting services additional to those 
of the BBC. The material is to be "of high quality". However, 
so far as may be consistent with the observance of the require- 
ments of the Act, the Authority is not to itself supply the 
programs, but rather to contract with independent programmers. 
in order corcarry out 1ts duties, [BA 15 empowerec mice 
alia to establish, install and use the equipment and facilities 
associated with broadcasting; to "arrange for the provision 
(by programme contractors or otherwise) of, or (if need be) 


themselves provide programmes"; to ensure programming meets 


25 , 
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Broadcasting: Their History, Operation and Control, p. 94. 


3. : 
y Independent Broadcasting/Authority. Act, 41973, charter si4. 


as amended. 


RES oie ie 


proper seeneeene to draw up a code for programs respect- 
ing among other things the depiction of violence; to schedule 
programs; to draw up codes for advertisements and otherwise 
control the scheduling of advertisements for broadcast. 

With respect to program contracts, the IBA is precluded 
from entering into contracts for periods longer than six 
years but is)not: precluded from entering into successive 
contracts with the same program contractor (with or without 


competition). The IBA has power to suspend contracts for 


Ug By Section 4 of the forementioned Act, the programs broad- 


cast by IBA shall meet the following requirements: 


(a) Nothing is [to be] included in the programmes which 
offends against good taste or decency or is likely 
to encourage or incite to crime or to lead to dis- 
order or to be offensive to public feeling; 


(b) A sufficient amount of time in the programmes [ shall 
be | given to news and news features and ... all news 
given in the programmes (in whatever form) shall be 
presented with due accuracy and impartiality; 


(c) Proper proportions of the recorded and other matter 
included in the programmes [shall be] of British 
origin and of British performance; 


(d) The programmes broadcast from any station or stations 
[shall ] contain a suitable proportion of matter cal- 
culated to appeal specially to the tastes and outlook 
of persons served by the station or stations and, 
where another language as well as English is in 
common use among those so served, a suitable propor- 
tion of matter in that language; 


(f) Due impartiality [ shall be] preserved on the part of 
the persons providing the programmes as respects 
matters of political or industrial controversy or rela- 
tang *torcurrent public policy. 
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cause. Program contractors pay rental payments to IBA 
for broadcasting facilities plus "additional funds" based 
on advertising receipts which are transferred to the Govern- 


ment. 


34 sConpetitive *contraccing Procedures’ 


IBA has a choice at the end of a contract period either 
to invite competitive applications for the contract (with the 
possibility that the existing contractor would be successful 
and have the contract renewed or to renew a contract with- 
out inviting competing applications. 

The initial IBA contracts ended first in 1964. IBA 
extended those contracts until 1968, but announced that all 
would then be open for competition. 

Applications for the 15 television contracts were invited 
in 1967. For nine of these, one or more competing applica- 
tions were submitted, ranging in most cases from one competing 
application to ten separate applicants in one case. All appli- 
cants submitted written applications and were interviewed, 
in private, by IBA. Decisions about the award of contracts 
were made on the basis of judgement of which applicants would 
provide the best program service. 


Three entirely new companies were awarded contracts, one 


tei Except as otherwise noted, this section is based ona 


letter dated 27 August 1976 from Anthony Pragnell, Deputy 
Director General (Administrative Services), IBA, to 
Herschel Hardin, President, Association for Public 
Broadcasting in British Columbia. 
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existing contractor was not re-awarded a contract, two con- 
tractors were jointly offered a single contract on the condi- 
tion that they amalgamated. Eleven of the existing contrac- 
tors were re-awarded contracts. 

Anthony Pragnell echoes a concern of the FCC in summari- 
zing competitive contracting: 

On the one hand is the view that the 
industry needs stability; on the other 
hand is the view that no company once 
having been awarded a contract should 
regard itself as irrevocable.... 
[Furthermore] one of the problems of 
competition [| concerns the question of] 
how one fairly assess[es] the poten- 
tial of a newcomer against the proved 
record of an existing company. The 
problem is perhaps keener in our sys- 
tem where the Authority has the duty 
of continuous supervision of the 
system and is not likely to allow 

any company to fall below a respectable 
level of performance. 

IBA issued a document in February 1979 entitled "ITV: 
Future Contracts and the Public". 

Beginning in 1979, IBA was starting to make arrangements 
for television contracting for the period 1982-1988. Before 
making the new appointments, the Authority would consider 
whether changes and adjustments should be made to the exist- 
ing contract areas and decide upon the terms of the new con- 
tracts. Then, through public advertisement, IBA would invite 


applications for these contracts from existing program com- 


panies and from new groups. 
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IBA announced means for public consultations before the 
private interviews with applicants and the award of contracts. 
In addition, IBA would rely upon "the findings of a major 
research survey" and "expert assessments of programmes, 
written comments, ratings and appreciation indices, and atti- 
tude surveys, as well as what it may learn through other 
kinds of direct contact with individuals and groups, both 


specialist and non-specialist." 


III CONCLUSIONS 

The US and the UK are both democratic countries, prizing 
the liberties and individual rights associated therewith. 
They have adopted remarkably different systems and values 
respecting broadcasting, however. Canadian policy toward 
television, in terms of government control vs. marketplace 
control, would be between the extremes. 

It is unfortunate that the full benefits from both 
extreme positions cannot be attained simultaneously - they 
are, however, mutually inconsistent. A balance must be 


struck. 


CHAPTER IV 
COMPETITIVE LICENSING IN THE CANADIAN 


CONTEXT - MERITS AND DEMERITS 


The merits and demerits held to pertain to competitive 
renewals and transfers can be discussed under three broad 
headings: economic and financial issues, administrative and 
regulatory issues, and legal issues. The foregoing embrace 
both broadcasting and cable television. Discussion pertain- 
ing to broadcasting, however, will be limted to television, 


thereby excluding radio. 


1. Economic and Financial Issues 

The economic and financial debate concerning competitive 
licensing has centred upon the magnitude and appropriation of 
surplus "rents" attributable to restricted entry (licensing) 
or other barriers to entry on the one hand, and the need for 
industry stability and planning on the other. Advocates of 
compe -itive licensing believe the "auctioning off" of fran- 
chises to the highest bidder in terms of either money payments 
Or performance undertakings could in large measure replace 
detailed government regulation or, alternatively, be an effec- 
tive regulatory tool in addition to those currently at the 
disposal of the regulator. Others assert that the ensuing 
risks if, competition were applied to renewals and transfers 
would undermine the financial stability of the industry, 
thereby causing a deterioration in the Ber hornance of licen- 


sees as they become tempted to "take the money and run”. 
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Moreover, concern is expressed with regard to the relative 
bargaining strength of an out-going licensee and the incum- 


bent over the valuation of physical plant and equipment. 


The Existence, of ithessurplus 


Most observers agree that both the television broadcast- 
ing and cable television industries are highly profitable. 

Economists at the University of Alberta estimated tele- 
vision broadcasting profits as a percent of total financial 
Capitalization to be 32.2% for 1975, well above the compe- 
titive rate of return (estimated to be 13%). By revenue 
group, percentage return ranged from a low of 13.3% for 
stations with revenues under $1.8 million, up to 39.6% for 
stations with revenues over $4.5 million.* They concluded 
"all of these rates of return appear to be far in excessson 
those required to attract investment capital to the industry 
..-{ Since] we find no evidence to suggest that broadcasting 
is of above average eS oe 

Similarly, Perrakis and Silva-Echenique found that for 


a sample of 16 television stations that had changed hands 


University of Alberta, Ownership of Canadian Broadcast- 
ing, study for the Department of Communications, March 
1979. A revised version of this study is to be published 
by the Institute for Research on Public Policy. 
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over the period 1972-77, "the average annual "economic [ or 
surplus] profit' per station in our sample was equal to 
$716,005, which is quite sUbsconcie ae However, the authors 
detected substantial "technological and regulatory risk" in 
the industry; otherwise, they believe, stations would have 
traded at even higher premiums given the surplus profits 

to be earned. 

Table 1 shows estimated rates of return earned by the 
private television broadcasting industry over the period 
1969-78. Rates of return in Table l are pre-tax returns and 
are calculated by taking earnings accruing to share capital 
plus interest expense on debt as a percent of net fixed 
broadcasting assets plus working capital.” The returns so 
calculated depict the average rates of return earned on invest- 
ment, regardless of whether such investment was financed 
through equity or through debt. The advantage of this 
approach, as compared to rates of return on equity only, is 
that it neutralizes variations among firms in the debt/equity 
ratio. It is to be emphasized that the returns calculated 


in Table 1 are best estimates only and may be subject to 


oc Stylianos Perrakis and Julio Silva = Echenique, "The 


Profitability and Risk of Television Stations in Canada", 
paper prepared for Department of Communications, 1980. 


Rate of return figures are slightly understated due to 
the use of capital at year-end, rather than mid-year, as 
the denominator. 
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error and accounting BSRenr Lee > nonetheless, the estimates 
are instructive in evaluating the profitability of the indus- 
Cry. 

Table 1 shows that the pre-tax return on investment 
earned by the private television broadcasting industry over 
the period 1969-78 ranged from a low of 26 percent in 1971 
to a high of 55 percent in 1978, with an average return for 
all years of 41.7 percent. By any standard of comparison, 
these are high rates of return indeed. 

The cable industry also is generally felt to be highly 
profitable. The University of Alberta study concluded: 


"The net after tax profits are lower 
than television but greater than 
radio. Also, larger firms are more 
profitable than medium size or small 
size cable firms. Cable firms 
received an average 14% rate of return 
[ after tax] on cable fixed assets (in 
1975). This is a weighted aggregate 
measure and does not reflect the very 
large profit differences among cable 
f£ArmeuyO 


In like vein, Perrakis and Silva-Echenigue state "there 
is little doubt that CATV operations have been highly profi- 


table in REE we but they also conclude that "investors 


Statistics Canada, Radio and Television Broadcasting 1978 
catalogue number 56-204, pp. 6 - 7, and Robert E. Babe, 


Canadian Television Broadcasting Structure, Performance 
andekegulacion, p. 68° 


University of Alberta, Ownership of Canadian Broadcasting , 
Dee 7, 


Stylianos Perrakis and Julio Silva-Echenique, "The Profi- 
tability and Risk of CATV Operations in Canada", paper 
prepared for Department of Communications, 1980, p. 4. 


LV =46 


perceive a CATV system purchase as a risky investment [ possibly 
due to] a perceived, possibility, of. adverse) regulatory, action... 


The prices paid for the CATV systems are consistent with a 


; 8 
risk premium of, 50 or,60%.0fvexpected) operatinggprorius = 


Table 2 depicts cable television profitability over the 
period 1969-1978. Profitability has been increasing through 
time, due in part.at least to rising .over-allupenetration 
ratios. The percentage return on physical capital was at a 


low in 1969 at 11%, but by 1978-had risen to 24% before tax. 


The average pre-tax return for the period was 19.4%- 


Objections have been expressed to the accrual of evidently 
high rates of return earned by television broadcasting, and 


more recently, by the cable television industries. Cable 


Thidwpp.amsaees oe 


It is relevant to note Wood Gundy's contrasting assessment 
of risk; in thes,cablewjindustry :2 4 Wiehe Shesbroadcasaing 

and publishing companies in the communications group, cable 
television revenues are not advertising-based. Hence, earn- 
ings are notstied to the business cycle.” Furthermore, cable 
service is looked on almost as a necessity by those who are 
subscribers. In difficult economic times, cable would be 

One of the last services to be cancelled by the householder". 


Wood Gundy, Ltd., "Progress Report: The Cable Television 
Industry”, 26 February 1975. 


Rate of return figures are somewhat understated due to the 
use of year-end net assets, rather than mid-year assets, 

in the denominator. 

Note also that working capital is excluded from the denomina- 
tor (rate base) for calculation of cable television rates 

of return. Inclusion of working capital would raise the 
rates of return due to the deficits in this item over the 
period. 
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television is both a natural and an enfranchised monopoly and 
some would deem it inappropriate that these companies be 
allowed to receive rates of return higher than those required 
to attract new capital.” Similarly, Broadcasting, starions 
make use of radio frequencies which are public property; it 
may not be appropriate that television stations should continue 
to earn economic profits from this position of trust and pri- 
vVilege. 

It is to be emphasized that the foregoing rates of 
return are industry-wide averages. While high rates of return 
to individual firms in competitive industries may indicate 
superior service, tosthe, pubbic, amd onfthateg rounds, pee gic. a 
fied, high industry-wide rates of return represent restrictions 
On competition (barriers to en tev ie in the present instances, 
government licensing plus (in the case of cable television) 
technological monopoly contribute to these entry barriers. 


The cxistence of supranormal profits on an industry-wide basis 


+07 See Consultative Committee on the Implications of Telecom- 


munications for Canadian Sovereignty, J.V. Clyne Chairman, 
Telecommunications and Canada, p. 21; also A.J. Roman, 
"Competition for Cable Licences", In Search, Summer 1980. 


11. joe S. Bain, Barriers to New Competitions Their Character 
and Consequences in Manufacturing Industries (Cambridge: 
Harvard, 1965); Joe SS: Bain; "Relation of Profit Rate to 
Industry Concentration”, Quarterly Mournal cil Economics, 
August 1951; H. Michael Mann, "Seller Concentration, Barriers 
to Entry, and Rates of Return in Thirty Industries 1950-1960" 
Review of Economics and Statistics, August 1966; William G. 
Shepherd, The Treatment of Market Power: Antitrust, Regula- 


tion and Public Enterprise (New York: Columbia University 
Press, 1975); opm 92 wells. 
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over a substantial period of time in the case of television 
broadcasting at least, due (in part) to a government bestowed 
privislege,, 1S5eno bejustifred by economic rcoritenia. 

Table 3 depicts some financial ratios for the broadcast 
industry (radio and television combined), Bell Canada, and 
the cable industry over the period 1972-1977. The compari- 
sons depict the relatively favourable position occupied by 
broadcasters. Bell Canada, unlike the broadcasting and cable 
companies, is constrained through regulation to a maximum 
rate of return on invested capital; the intent of regulation 
is to eliminate the economic or supranormal profits that 
its monopolized position and the essential nature of its 
service would otherwise permit the company to earn. While 
it is held that rate of return regulation may induce a com- 
pany to inefficiently expand its capital imtensity aa compari- 
sons Of Bell's financial ratios are nonetheless interesting 
insofar as they indicate the type of ratios that can exist 
for a financially viable firm in the absence of large mono- 
poly{profits: 

Cable companies share Bell's monopoly and capital-intensity 


characteristics, although they have not been regulated to date 


12 
Harvey Averch and Leland Johnson "Behavior of the Firm 


Under Regulatory Constraint", American Economic Review, 
19 6 2. 
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abecOmraLre, Ors return. 

Broadcasters too are regulated, albeit not as to rate 
of return. For both the telephone and broadcasting industries, 
regulators attempt to prohibit profit maximizing behaviour. 
In the case of Bell Canada, the cost of providing service 
tends to be determined by Bell itself, and the regulatory 
agency approves the level of rates that will generate a "just 
and reasonable" return on investment. In the case of broad- 
casting the companies, themselves, attempt to maximize reven- 
ues through prices charged for advertising time while the 
CRTC merely attempts to induce a certain level of Canadian 
content, serving to inflate expenses (and perhaps decrease 
revenues). 

It will be noted from Table 3 that over the period 1972- 
Loe Je pe ldaCanadasappidaed 752.948 oflall-funds utilized to con- 
struction in its: industry, whereas the cable industry used 
On lyeoo.3% fLorscablenconstruct#onvand= broadcasters only” 31.6%. 
From an economic point of view, rates of return serve the 
primary purpose of inducing the inflow of new capital to an 
industry for the explicit purpose of capital expansion in the 
industry. In the broadcasting and cable industries, less 
relative use is made of the inflow of capital for internal 
expansion than is the case with Bell Canada, even though the 
latter earns a much lower rate of return. Reflecting these 
trends, it is noted that broadcasters have used 20.8% of the 


flow of funds for dividends and 17.4% for outside investments, 
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whereas, Bell Canada used only 16.5% for dividends and 0.6% 
for outside investments; the cable industry used 8.8% for 
dividends and 14.3% for outside investments. 

Net profits form an important© part) of’ the funds used by 
broadcasters:,.,.3649%3eosThis comparesiwith® 2171s-icr Beil 
Canada and 15.9% for the cable industry. Depreciation (a 
component of the gross reward to capital) constitutes a much 
more important source of funds for Bell and the cable industry 
than for broadcasters, however. 

The stability of the broadcasting industry is also depic- 
ted by the relatively slow debt itomtotalt'capi tal rratio:” 322.9% 
for broadcasters, as compared to 47.8% for Bell and 55.4% 
for cable. Retained earnings are a very important component 
of total capital for broadcasters; indeed retained earnings 
are 159.5% of share capital for broadcasters and 173.2% 
of share capital in the case of cable companies, but equal 
only 30.8% of share capital in the case of Bell. Retained 
earnings account for 87.8% of net fixed assets in the case 
of broadcasters, 11.7% in the case of Bell Canada, and 28.2% 
in the case of cable. 

It is to be noted that the data summarized above and con- 
tained in Table 3 depict the consolidation of television with 
radio broadcasting. Since television is significantly more 
profitable than radio, we can conclude that Table 3 understates 
the disparities in financial ratios between television broad- 


casting and the other sectors. Moreover, since the cable 


Te es 


data presented amalgamate highly penetrated systems with low 

penetration systems, some major cable companies will be per- 

forming better than average; indeed, since penetration has 

been increasing for the industry through time, averaging 1972 

to 1977 data will understate industry results for recent 

years. 
Tomsunntarilze our *randings® to? -thispoint: 

(a) Retained earnings constitute a much more important source 
of funds for broadcasting than for telephone or cable 
where debt, share capital and depreciation are more 
important. The low debt ratio for broadcasting indica- 
tes that external financing could be relied upon to a 
much greater extent than at present, replacing high 
levels of retained earnings. 

(b) Significantly more funds raised in broadcasting and cable 
are used for external acquisitions and investments than 
is the case in the telephone industry. Conversely, the 
telephone industry applies a much greater proportion 
of funds raised to new construction. Cable falls between 
the extremes. 

(c) Broadcasting, as contrasted with cable and telephone, 
Leenot ea capital-intensive industry. Revenues in tele- 
vision broadcasting in 1977 were 2.14 times greater than 
net fixed assets plus working capital; for cable tele- 
vision revenues were 0.85 times net fixed assets; reven- 


ues for Bell Canada were 0.37 times net fixed assets. 
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(d) By all accounts, returns earned by both broadcasting eand 
in recent years by cable television are well above the 


cost of attracting new capital. 


Capitalizingy Ther surplus 


Even if it were assumed for sake of argument that the 
current rates of return earned by the broadcasting and cable 
industries are justified or desirable, it does not follow 
that licences should trade in the marketplace at substantial 
premiums above the book value of assets. If a new licensee 
acquires control.of a licence for a, significant premium 
above the physical investment, its realized rate of return 
will be below that which would have accrued in the absence of 
the transfer. In order to restore the realized rate of return 
to levels existing prior, to; thes transfer, “Ghes newalicencce 
would have to either cut back on expenses (services) or 
increase revenues (perhaps through scheduling US programming 
in better time slots, as one example). 

It. can, be, shown, thatat orj,as firmecarninggand! anti ciparea 
to earn a return on investment equal to the rate of return 
required to attract investment funds (igemethes"costrotecan:— 
tal"), the market value of the firm's shares will approximate 
the book value of the firm's assets per share (i.e. net fixed 


: ‘eee if ee 
investment at original cost per share). # An intuitive 


IES 
Robert Gelhaus and Garry Wilson, "An Earnings - Price 


Approach to Fair Rate of Return in Regulated Industries" 
Stanford Law Review, January 1968. 


Vie oes 


explanation for this equality is that an asset purchased by 

a firm for investment purposes may be thought of as represent- 
MitetvORLOLMS@on Jtlue weit irst, the fpurchase price of! the 
asset (its original cost less accumulated depreciation) repre- 
sents both the physical value of the asset and the investor 
sacrifice to purchase the asset; second, the asset will pro- 
duce a stream of earnings in the future and the present value 
of this stream of earnings gives the value of the asset 

placed in the production process. When the purchase price 

of an asset equals its value in the production process, the 
asset is exactly earnings the minimum rate of return required 
for its purchase (i.e. the "competitive rate of return" or 
BrheeCcoOstsOL»pCapiscal) sand no?monopoly profits are accruing 

co Lhewt bem: 

Suppose, for example, an investor is considering the pur- 
chase of an asset valued at $100 that will be fully depre- 
Ciated at the end of five years. The asset is expected to 
Veet p30 maayear Pp ucash i tlow ts that, 1s operating profits “plus 
depreciation. The following Table depicts the life of the 
investment. 

The present value of the stream of cash flow at 10% dis- 
Couniimmanterest)wratec Ss 61 13.073 + (ab) a 920% Sdiscount rate 
present value is $89.72; at a 15% discount rate present value 
is approximately $100. (Calculations are based on revenue 
accruals at year-end for simplicity). If the investor feels 


that he must earn 15% on investment (cost of capital), the 
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present value value of the stream of earnings plus deprecia- 
tion will equal (approximately) the purchase price of the 
asset ($100) and the investment will be undertaken. In this 
case, the book value of the asset ($100) approximately equals 
the value in production of the asset ($100) because the actual 
rate of return (15%) equals the cost of capital required to 
induce the investment. 

If, on the other hand, the investor feels that the invest- 
menteneecd vield oniy,l0% im.order to.draw forth his anvest-— 
ment (determined by surveying generally prevailing interest 
rates and the risk associated with the investment), the present 
value of the stream of earnings will be $113.73, greater than 
the book value of assets ($100). 

To summarize, the market value of an undertaking is deter- 
mined by the anticipated stream of earnings discounted to 
the present by the "cost of capital". Market value of the 
undertaking will be greater than, equal to, or less than book 
value on assets depending upon whether the anticipated actual 
rate of return is greater than, equal to, or less than the 
COstsOrs Capital. 

The stream of earnings that will be generated by a cable 
company, and hence factors that will determine the present 
value of the stream of earnings or the market value of the 
cable system, include: 

* penetration levels, both the number of subscribers 


as a percent of homes passed by the cable and as a 
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percent of homes in the licensed area; 

* density of households per mile of cable, as an 
indicator of capital costs per subscriber; 

* growth potential - in terms of licensed area, 
penetration, and new services; 

* probability of rate increases; 

* operating costs, income tax, interest expense. 

In January 1974, Burns Bros. and Denton set out a means 


of valuing a cable system." 


While somewhat dated in terms 

of the numbers used, the methodology is still instructive. 

They made four assumptions: 

ay, A return Of 12% to 15% basedvion Netecashet lowe. 
monies available for acquisition or dividends) is 
required by investors. Net cash flow equals gross 
cash flow (earnings plus deferred tax plus depreciation), 
less capital expenditures for maintenance of existing 
systems; 

‘Guy 40% of gross cash flow is required for additions to 
fixed assets. Therefore, a return of 7% to 9% of gross 
cash flow is required; 

(iii) The gross cash flow will grow to the investment horizon 


at an annual average of 15%; 


be : > ele 
Burns Bros. and Denton, The Canadian Cable Television 


Industry: An Industry Overview, January 1974. 
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(iv) The investment horizon of an investor is only five to 
eight years. Earnings coming in after eight years have 
no present value. In justifying this assumption, they 
state: 


The horizon of the investor in terms 
of the intrinsic value of the company 
is between five and eight years. The 
exact horizon will be a function of 
the current industry environment and 
outlook. In this sense, the horizon 
is an adjustment for risk - e.g., 
political interference. The greater 
the potential risk, the shorter the 
horizon. The upper limit was chosen 
because it represents a common paykack 
period used by the industry itself in 
deciding upon acquisitions. The lower 
limit 1S a common horizon used by inst- 
itutional investors in setting up a 
long=term, portfolio. a... 


We do not consider flows beyond the 
horizon period. This is of course 
unrealistic, but it does provide a way 
to compensate for the increased uncer- 
tainty as one tries to predict farther 
out. [ emphasis added]. 

Under these assumptions, Burns Bros. and Denton stated 
that seven to twelve times current year's gross cash flow was 
appropriate for valuing cable companies. Insofar as the 
cable industry has made greater approaches to "maturity" 
Since this report was written, seven to ten times cash flow 
may now be appropriate. 

A second technique sometimes mentioned to value cable 
companies is to place a rule of thumb on the value per sub- 


scriber. While this approach does not distinguish between 


new systems (low penetration) and mature systems, it is worth 
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noting that Rogers' Telecommunications placed a value of $150 
per subscriber for the section of its system it sold in con- 
junction with its acquisition of Canadian Cablesystems in 1979. 
Value of cable companies per subscriber has probably risen 
sharply over time with increased penetrations, however. 

Table 5 depicts ;: the gross cash flow of the cable 
industry for the years 1972 - 19773; the market value of the 
cable industry estimated at seven times, ten times, and twelve 
times cash flow; the multiples of these estimates of market 
value to net fixed assets; subscribers; market value of the 
industry at -$150~-—(for=-1977) Sper subseribenssand the multiple 
over net fixed investment calculated therefrom. The Table 
indicates that cable companies can be expected to trade, on 
average, at prices two to three times their net asset value. 
These estimates are in accord with the ee in Table 2 where 
the rate of return earned in recent years (24% in 1978) has 
been observed to be well above the rate of return permitted 
Bell Canada of 13 to 14 percent before ane we take the 


Bell Canada rate of return to be a benchmark in judging the 


ae The regulatory authority (Canadian Transport Commission) 


in 1974 set Bell's. rate.ofireturn afterytaxdatesr5ato, 921 
percent. With a 50 percent debt/equity ratio and a 50 
percent corporate income tax rate, the pre-tax return is 
13 to 14 percent. The rate base employed by the CTC in 
regulating Bell Canada was total financial capital (debt 
plus equity plus retained earnings) rather than net 
assets; however, the two measures of capital are analogous 
Since Bell Canada has historically kept a close corres- 
pondence between net assets and total capitalization. 


ed 


se suoTzeTNoTeo pue ‘Tenuue 


06°T etTqeottdde 
jou 
ae Vale 
Bec Loc 
G6°T Sey al 
8° 692 om O0¢ 
elds us atTqeottdde 
jou 
SOc ml Vale L€6‘098'Z 
LPT ENS) OF 029 
0 ESL Oe SCS 
NEVES GS £9 
aol Gecs 
LoL SZoT 


"3x8} BYR UT peqtTArOSep 


4UOTSTASTOL OTWGeD ‘epeued SOTASTIeIS +980ANO0Sg 
ua ya ae Zeqtazosqns aod gsgt$ (AT) 
Lee MOTF YSeO sout>z ZT (TTT) 
a6, MOTJ Ysed soutz OT (TT) 
SSL MOTF Yseo sowty L (T) 
S}JOSSY PeXTY ION 
2(SOTZe2) © 
SNTCA JOXACW 
Cia Ca S}esSsyY pexTd 3EN 
pee Zeqtazosqns zed ost$ (AT) 
2ONTCA FOYXACW 

(steqtazosqns 000‘T 

cee’‘6s9o’Tt Zepun esoy} butpntTout 
‘swoqsAS [Te) SrAeqtzAosqns 

OSVCe MOTF YSeO sowtz ZT (TTT) 
0°O0LZ MOTJ YSeO SewT OT (TT) 
OmGS i MOT} Used sowtz £ (a) 
2ONTPA FOYXACW 
Ose MOTH ysed Sssoiy 
CLE? 


(SUOTTTTW $) 


LEG 


(SUYAAINYOSANS 000‘T UAAO) 
TNIWA LAYUWW - AULSNGNI NOISIAXTAL ATAWO 


G ATAVL 


LV =— 22 


cost of capital for the cable industry. 

No systematic analysis of cable selling prices to assets 
has yet been carried out, although there are fragmentary pieces 
of information. The purchase price by Canadian Cablesystems 
for control of Premier Communications, for example, is 
consistent with the foregoing analysis. Cablesystems in 1980 
offered $86.5 million for a company consisting of $37.5 million 
in net fixed assets. Total book value of equity (including 
retained earnings) in the company at the time of proposed 
takeover was $29.4 million. Therefore, whether one takes a 
fixed asset base or an equity base, it is clear that the 
purchase price was two to three times the price that would be 
offered were Premier constrained by regulation to a compet- 
itive rate of Peturiies Monopoly profits were capitalized in 
the sale and accrued to the party See the industry. 

Further to this topic, R. E. Babe presented some data for 
one company - Maclean-Hunter Cable TV. Over the period 1969 - 
1975, goodwill accounted for 30 to 40 percent of total assets 
for that company, indicating that acquisition premiums had 
been substantial.-- 

Perrakis and Silva-Echenique concluded that cable systems 


reflected significant regulatory risk when transferred insofar 


pi All data from Canadian Cablesystems Limited Application 
for Control of Premier Communicakions sami tedymippime 6.2906. 
is 


Robert E. Babe, Canadian Television Broadcasting Structure, 


Performance and Regulation. p. 132 
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as the transfer prices did not fully capitalize earnings ata 


"riskless" 


discount rate. They state: 


The prices paid for the CATV systems 
are consistent with a risk-premium of 

50 of 60% of expected operating profits. 
These are "reasonable" values, given 
the lively regulatory debate that 
existed during the sample period (and 
still exists today). 


The conclusion to be derived from these 
results is that the probability of 
regulatory action is a major factor 
contributing to the risk of CATV firms. 
Such an action may take any number of 
forms such as rate-of-return constraints, 
revenue-sharing with broadcasters, and/ 
or increased expenditures or local pro- 
gramming or other subsidized broadcasting. 


All of these actions are perceived as 
reducing the expected profitability of 18 
CATV systems below their current level. 


During the period 1968 - 75, 176 cable television systems 


19 


changed hands. Between 1972 and 1976, 145 cable systems 


changed hands, one third of the number of systems in existence 


20 


in elo) Gs. 


LB 


Stylianos Perrakis and Julio Silva-Echenique, "The Profit- 


abi butvyeachideRisk,or CATV Operationsein Canada, pp. 20 — 21. 
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Robert E. Babe, Canadian Television Broadcasting Structure, 


Performance and Regulation, p. 181. 
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Report of the Ownership Study Group to the CRTC 


Ownership of Private Broadcasting: An Economic Analysis 
of Structure, Performance and Behaviour, October 1978, 


p. 24; and CRTC Ownership of Private Broadcasting: Major 
Ownership Transfers in Broadcasting melov2=/76s—2An Analysis 


of Price Determinants, Background Study V, (1978), pp. 
39 49. 
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Trading of licences in the television broadcasting indus- 
try at substantial. premiums? above’ thelasset® value*oOr- tie Ssta— 
tions is also a problem. Over the period 1968 - 75, 50 televi- 


sion stations changed panetae between 1972 - 1976, 19 television 


stations changed fondo 

Once again, no systematic analysis of transfer prices com- 
pared to fixed investment value has been undertaken. However, 
the low capital intensity coupled with high profitability 
would be cause for concern even in the absence of data on 
selling prices. 

R. E. Babe noted that one broadcasting company, CHUM Ltd., 
which has had an active acquisition program, had a dispropor- 
tionate amount of intangible assets in its balance sheet. In 
19,7345 Of total enon-curnent vassets iofcp lone “nl Prone so mi tiven 
(70 percent) were intangible assets. CHUM had paid up to 23 
times the asset value for its cequuaee pone aa It was also 
noted that a profitable television station had changed control 
at a price five times the asset value, while the (at the time) 
money~losing Global Television changed hands at a premium about 
24 


double original investment. 


al Robert E. Babe, Canadian Television Broadcasting Structure, 


Performance and Regulation, p. 181. 


2 CRTC, Ownership of Private Broadcasting: Major Ownership 


TransfersyingBroadcasting;awWo/2n= 76 a eaAneAnalysrs of 
Price.Determinants! =a BackgroundeStudy lv ,gpeel6 


Robert E. Babe, Canadian Television Broadcasting Structure, 


Performance and Regulation, p. 89 
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Stylianos Perrakis and Julio Silva-Echenique, however, 
concluded that "only a small portion" of economic profits of 
television stations are capitalized in transfers of licences; 
the authors attribute this finding to technological and 
regulatory risk.?> Technological risk is attributable to 
factors such as cable competition and video cassettes, while 
regulatory risk would stem from the possibility of increased 
broadcast obligations from the CRTC. Indeed, the authors 
State: 

[The results] indicate strong misgivings 
on the part of investors about the 


future economic prospects of private 
commercial television in Canada. 26 


Techni ques#for Appropriating the Surplus 


Economists who have more faith in the market as an 
allocative mechanism than in regulatory tribunals have 
suggested that auctioning-off the right to use a radio fre- 
quency channel could appropriate the surplus (present value 
of future returns) to the government while removing government 
discretion in awarding licences. Harvey Levin, for example, 
puts forth the case for auctioning-off new licences and 
licences subject to transfer, although for licence renewals 


he suggests competitive bidding could serve to "bid up capital 


aoe Stylianos Perrakis and Julio Silva-Echenique, "The Profit- 


ability and Riak of Television Stations in Canada", p. 23. 


OC SE: 


Vy cine) 


charges beyond their present level and, combined with renewal 
uncertainty, act to reduce service standards seriously and to 
intensify ownership and area concentration", 7! Levin's main 
concern, however, is with regard to appropriating the surplus 
for the government, not program standards. Levin asserts 
that the FCC in the United States has granted radio and 
television privileges on the basis of "clumsy rationing 
procedures based on highly debatable oritecial-s and that 
unless the regulators "impose far less ambiguous service 
standards than nigherro "see broadcasters are likely to retain 
surplus profits. 

Perrakis and Silva-Echenique recommended that "the de facto 
property rights to the licence ... be transformed into de jure 
rights by auctioning-off the licenses for periods of time 
longer than the current five years, subject ae the current 
content regulations. The revenues generated in this way could 


be used for Canadian programming production subsidies".?° 


In like vein, Richard Posner has suggested the auctioning 


process for cable systems in order to recapture monopoly prcfits. 


a i Harvey J. Levin, "Federal Control of Entry in the Broad- 
casting Industry", Journal of Law and Economics, 1962, 
p. 61. The debasement of programming assumes broadcast- 
ers are not maximizing profits now. 

ey det tal 
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Stylianos Perrakis and Julio Silva-Echenique, "The Pro- 
fitability and Risk of Television Stations in Canada", 
D. 24, 
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Whereas Levin, in the case of television, is worried about 
monopoly profits due to the FCC's reluctance or inability to 
enforce program service standards, Posner recommends auction- 
ing of cable franchises as an alternative to rate of return 
regulation, a regulatory device that may induce inefficiency 
on the part of the licensee. Whereas Levin opposes auction- 
ing of broadcast licences at renewal time due to possible 
Over-capitalization, Posner, in speaking of cable, recommends 
relatively short licence periods with frequent renewal auc- 
fi0Ons 1 Order tovadazust for continual lyvachangingicircumstan- 
ees: The fact that plant and equipment are likely to out- 
last the franchise term need not inhibit bidding by rivals. 
It is asserted: 

Insofar as the economic life of cable 

plant is considered a problem when the 

franchise term is short, it can be sol- 

ved in either of two ways: (1) by a 

provision in the franchise requiring 

the franchisee, at his successor's option, 

to sell his plant (including improvements) 

to,tne Jatter at its original cost, as 

depreciated; or (2) by specifying in the 

franchise itself the "option price" at 


which the franchisee would be willing 


to sell his plant at some future Astana - 


However, Posner notes, auctioning at renewal time could 


create problems regarding investment in capital unless the 


2m Richard Posner, Cable Television: The Problem of Local 
Monopoly «(Santa Monica; RAND jl9 7/0) ;spso22: 
ace 
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investor were assured of recovering his investment: 


Even if we left determination of the 
transfer price to negotiation between 
the old and new franchisee, the 
short-term franchise would probably 
have an adverse effect on planning 

for long-range growth in demand. A 
firm which cannot be in business 

for more than three, or five, or seven 
years, will notsbur lags omethesmnocemudio. 
tantrinture.2a1t mightebul lava piane 
designed to wear out after five years, 
thereby minimizing its costs and rates, 
but possibly imposing much higher 
costs insthes long, run= than’ Lea stur— 
dier plant were built. [emphasis 
added] 33 


He concludes "none of the alternative regulatory designs 


Oe n34 
(including#no regulation), are free from aritriculity. 


Finally, one of the present authors suggested that com- 
petitive renewal and transfer procedures could be a useful 
regulatory tool to induce compliance with regulations and 
Promises of Performance and induce more costly Promises of 
Perfornance. This recommendation followed from the observa- 


tions that profits were very high, licences traded with great 
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This 1s one reason why the CRTC refuses to hear compe- 
titive renewal applications. 


The Commission states: "Long-term investment and loans 
will not be forthcoming and there will be a[ sic ] unhealthy 
pressure on licensees to maximize short-term profits if 
licensees are not able to expect that good performance 

will normally result in renewal of licence." 


CRTC "Proposed CRTC Procedures and Practices Relating to 
Broadcasting! Matters 7) Zoro Uly jal 97 cy peoe 


34. : oe 
2 Richard Posner, Cable Television: The Problem of Local 


Monopoly, p. 34. 


LONI ede Ae 


frequency at apparently high premiums, yet content quotas 
were filled primarily with low-grade programming and Promises 
of Performance were not adhered None These problems stem in 
part from the virtually automatic licence renewal policies 

of the CRTC and, it was felt, competitive renewal hearings 
could induce better performance as a consequence of the fear 
of losing a licence. In the case of transfers, licences 
would not necessarily go to the party proposed by the out- 
going licensee who had, presumably, offered the best deal to- 


the outgoing licensee. 


Summary and Evaluation 


The economic and financial arguments favouring competi- 
tive renewals are summarized: 

(1) Competitive renewals could transfer (a portion of) the 
surplus profits from the licensee to the government in 
the case of auctioning, or alternatively, could erode 
surplus profits through increased program commitments 
and other unprofitable service promises in the case of 
competitive Promises of Performance. The risk of losing 
a licence when faced with renewal competition could well 
induce licensees to offer the maximum possible from 


their franchise. 


The economic and financial arguments in opposition to 
competitive renewals are summarized: 


BD es ; 
Robert E. Babe, Canadian Television and Broadcasting Struc- 


ture, Performance and Regulation, pp. 229-233. 
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(i) Competitive renewals based on cash payments to the 
government, as recommended by Posner anGspy) oli va— 
Echenigque and Perrakis would build up capital charges 
in a manner similar to what now takes place when licen- 
ces are transferred. Since licensees might be even 
more inclined than at present to maximize revenues in 
such circumstances, performance could well deteriorate. 
(This could be, to some extent, compensated for by sub- 
sidization by government of unprofitable activities 
from funds thus collected). Competitive renewals in 
the context of service promises rather than money pay- 
ments for licences, would not increase capital charges 
in this manner, however. 

(11) Competitive renewals could increase uncertainty of 
licensees, thereby shortening the time horizon. As 
noted by Posner, unless safeguards are built in that a 
licensee can recover his physical investment upon losing 
his licence, certainly not an impossible provision, 
investment in facilities might well decline, causing a 
deterioration in performance. In the case of broadcast- 
ing, it is conceivable that licensees would be more 
inclined than at present to maximize profits over the 
length of the licence, rather than "invest" in future 
licence renewals. This concern, however, is contingent 
upon CRTC administration and procedures of the compe- 


titive renewal process. 


tive 


(2) 
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The economic and financial arguments favouring competi- 
transfer hearings are summarized: 

The incoming licensee would be chosen on the basis of 
commitments in terms of programming and other services, 
or alternatively, on the size of payments to the govern- 
ment, rather than as at seeeeniugk terms of the price 
paid to the outgoing licensee. Since the licence would 
be changing hands in any event, the CRTC would benefit 


from the alternative proposals. 


The economic and financial arguments in opposition to 


competitive transfers are the following: 


(1) 


Unless there is a provision similar to that exercised 

by the FCC prior to 1952, whereby parties other than the 
One proposed by the licensee could apply for Wena of 
the licence "upon the same terms and conditions" as 
those agreed to by the tceneee and the proposed pur- 
chaser, there would seldom be licence transfers. A 
licensee would be reluctant to enter agreement with one 
party only to find that he would be forced to sell ata 


lower price to another party. 


On the other hand, if such a provision were incorporated 
it would not lessen the current capitalization of future 
profits accruing to the outgoing licensee, although it 
would permit the regulator to assess different options, 


a distinct advantage. 


Ve Be 


2. Administrative and Regulatory Issues 

Renewals 

The basic administrative and regulatory issues concern whether 
competitive renewal procedures would facilitate the CRTC's 
task of inducing fulfillment of the Broadcasting Act's goals 
or whether the Commission would be granted an Grane amount of 
discretionary power and would find itself bogged down in hear- 
ings.. The fact that: both the §CC: and’ CRICyoppose!l competitive 
proceedings, except for initial licence hearings, could be 
construed as prima facie evidence that competitive hearings 
would not helpvin the regulatory stask.. 

Administrative and regulatory arguments favouring compe- 
titive renewal hearings are straightforward. First, "Nobody 
has a vested right to a licence, or a prior right to have a 
licence allocation renewed; the refusal to allow for compe- 
titive applications when an existing licence is about to 
expire confers special privilege on a particular interest, 
denies equal rights to other parties and [it is alleged] is 


repugnant to democratic sceletyinnas In this sview 7. current 


regulatory proceedings could be perceived as being unfain. >! 


oe "An Appeal to the Governor In Council Re. Capital Cable 
Co-operative, Canadian Radio-television and Telecommuni- 
cations Commission, Victoria Cablevision Ltd., The Broad- 
casting Act; and CRIC. Decision /7-193") (23°March, 1977, 
Disao. 
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This argument is to be contrasted with the CRTC's case 
against competitive renewals, also on ground of fairness: 
"In a competitive licence renewal hearing [it would be 
difficult to treat ] an incumbent licensee with a 'track 
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This argument, of course, goes to the heart of relative 
rights as discussed in Chapter 1: whose freedom is being 
preserved? The US courts have held that there is a presump- 
tion that an existing licensee will retain his licence in 
the absence of clear demonstration that superior service 
could be rendered by someone else; the licensee's investment 
invcapitalydictates:ithat he should =have*some’ advantage in any 
renewal proceeding. This sentiment is echoed in Canadian 
courts. Even Mr. Justice Dubé, who ruled in favour of com- 
petitive renewals, stated: 

To be sure, the former [ the existing 
licensee], if he has complied in all 
respects with the terms of his present 
licence, has a priority right to be 
hearan. 4528 

Nevertheless, there is no apparent reason under the cri- 
terion Of Larmnessjewhy competing “applicants should not be 
heard. We can agree that the existing licensee, due to his 
capital investment, should have an advantage over others in 
securing a renewal, but fairness as a criterion seems to dic- 
tate the right to be heard. (Other criteria may supersede 


this one, however). 


At present, interventions in opposition to licence 


record' and a new applicant without [one] ... on an 
even-handed basis and subject to the same criteria”. 


CRTC "Proposed CRTC Procedures and Practices Relating 
CoeoroaucastingeMatters!) ZobJuly 1978 5— po 35. 
HE Siietniesrederal Court of Canada, Trial Division, In The 
Matter of The Broadcasting Act, And In The Matter of 
Capital Cable Co-operative And The Canadian Radio-Televi- 
sion Commission And Victoria Cablevision Limited", judge- 
ment rendered 2 February, 1976. 
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renewal are accepted by the CRTC. Interveners can document 
their case as to why an existing licence should not be renewed, 
although they would not be entitled to spell out their own 
proposals. Interventions at present, then, generally come 
from public interest groups as there is little or no finan- 
Cial incentive to intervene. Competitive renewals would serve 
to give financial incentive to other groups to appear before 
the CRTC, provide evidence on the existing licensee's perfor- 
mance, and to offer alternatives. In Mr. Justice Dubé's 
judgement, such activity would be of benefit to the CRTC and 
the public generally: 

Competition would greatly assist the 

CRTC in achieving its objectives, 

namely "to safeguard, enrich and 

strengthen the cultural, political, 

social and economic fabric of Canada" 

as enunciated under Section 3 of the 

Act. Should the CRTC renew, with- 

out hearing other applications, it 

may discover too late that better 

and more acceptable alternatives 

have been passed by, perhaps to the 


detriment of the people in the area 
to be served. 39 


It is apparent that there is much merit in this position. 
At present, the» CRIC must vely primarisy pon tts state 
reports and submissions by the licensee itself in evaluating 


performance. The increase in information and argument that 


Say ar tsi 
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would be forthcoming with competitive proceedings should 
better enable the Commission to assess past performance. 
Finally, competitive proceedings could provide incen- 
tives for superior performance. At present, economic incen- 
tives dictate that licensees do as little as possible in ful- 
filjing ythergqoalstorithes Broadcasting =Act.” And the CRTC 
must make a judgement of whether or renew or not renew in 
the absence of alternative proposals. Competitive renewal 
proceedings could induce licensees to better performance 
through the incentive of securing an additional term as 
licensee. In full realization that it would be facing com- 
petition upon expiration of the licence, a licensee could well 
wish to build up a superior record, rather than a minimal 
satisfactory record as often seems to be the case at present. 
There are, however, a number of administrative and regu- 
latory arguments against competitive renewals. First, there 
may be established a market for applications. Levin notes 
that in the US some of the profits of licensees are used to 
bribe other groups to not apply for the licence at renewal 
Backes Such side payments do little in the way of improving 
performance of the broadcasting system, and arguably could 


decrease performance. (On the other hand, if licences were 


oo Harvey J. Levin, "Federal Control of Entry in the Broad- 


cast*Industry”; Journal of Law and Economics, 1962, 
pHeoo 
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awarded to the highest bidder, such payments would probably 
not take place, and in any event would not decrease performance) . 

Second, as argued by the FCC, competitive renewals give 
added discretionary powers to the Commission itself, intro- 
ducing "subjectivity" into the licensing process, with the 
possibility of a perceived undue amount of government inter- 
ference in matters pertaining to programming. One can well 
understand these apprehensions, especially with regard to the 
American "competitive" system of broadcasting wherein the 
major reason for regulation is said to be to facilitate the 
marketplace of ideas rather than to impose "non-market" types 
of program material. 

In Canada, however, regulation was instituted for the 
purpose of influencing, programmingymGre;Ehanstach raving 
the marketplace of ideas. In the absence of regulation, the 
"marketplace of ideas" in Canadian television broadcasting 
would be largely American. 

The FCC as, noted. above, das triedjstorVobyecti fy *-compara— 
tive renewal hearings by using quantitative standards, but 
the FCC concluded such. quantitative, standards "tell. the 
regulator very little!... ThesaGRiGgtoo,awithoitsn@anadian 
content quotas, has attempted to regulate through quantita- 
tive ("objective") standards in the belief that it would 
not be intruding unduly into program content; content quotas 


have not been very satisfactory, as the CRTC itself now 
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realizes. 

This appears to be one of those unfortunate instances 
noted in Chapter I where trade-offs must be made and balances 
struck. We would all prefer regulation to be completely unnec- 
essary. But, taking for granted that some regulation is nec- 
essary due to the perverse system of incentives facing private 
broadcasters and cable companies, a balance must be struck 
between the relative powers of the Commission (subject to 
judicial review for due process of law) and the freedom of 
licensees. Given the size and nature of the problems facing 
Canadian vs. US broadcasting, we would anticipate the Canadian 
regulator to require more power than his US comiyejaeewaes 2 

Third, both the FCC and the CRTC have stated that com- 
petitive renewals are not workable since only the existing 
licensee has a track record, while competitors have only 
promises. In the words of Commissioner Lee of the FCC, com- 
petitive renewals allow "a new applicant to submit a ‘blue 
sky' proposal tailor-made to Secure every comparative advan- 
tage while the existing licensee must reap the demerits of 


ca CRTC, Public Announcement "Canadian Content Review" 


31 December, 1979. 

ae From an absolutist point of view, the government should 
not be involved directly in broadcasting due to the 
potential for propaganda and censorship that could 
result. Canadian experience with the CBC indicates 
that public broadcasting expands, rather than contracts, 
the flow of ideas, however. 
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: 43 
hand-to-hand combat in the business world". 


We in Canada have had a good deal of experience in 'blue 
sky' proposals when the initial licence is awarded. Report- 
ing in 1965, the Fowler Committee stated: 


A promise made by a broadcaster to 
obtain a licence to operate a radio 
or television station should be an 
enforceable undertaking, and not a 
theoretical exercise in imagination 
Or a competitive bid in an auction 
of unrealistic enthusiasm. Promises 
made should be carried out, or some 
good explanation given as to why 
they cannot be carried out. When 
performance is flagrantly below the 
level of the promises made, it should 
not be necessary to wait until the 
expiry of the licence to remedy the 
defanltisea.aas 


The CRTC has not had notably greater success than did the 
Old Board of Broadcast Governors (to whom the above remarks 


pertain) in holding licensees to their Promises of Performance. 


43. ; : 
» Quoted in FCC, Report of the Federal Communications 


Commission to the Congress of the United States Re The 


Comparative Renewal Process, p. 30. 


Similarly, the CRTC asks "how, in a competitive licence 
renewal hearing, an incumbent licensee with a ‘track 
record' and a new applicant without are dealt with on an 
even-handed basis and subject to the same criteria". 


CRTC "Proposed CRTC Procedures tance racuices Relatiigete 
Broadcasting Matters’ 7a25 uly oro, bp. 35>. 


Refusal to hear competing applications altogether does 
not appear to be a step toward the sought after fairness, 
however. 

44, ; 
Committee on Broadcasting, 1965 Report (Ottawa: Queen's 
PrIMtenr, 2) 650 mp eslU 7a 


45. ' ies 
Robert E. Babe, Canadian Television Broadcasting Structure, 


Performance and Regulation, pp. = . 
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An important question to be asked is whether competitive 
renewals would cause broadcasters to comply to a greater 
extent than at present with their past promises. On this 
question, there may well be two points of view, depending on 
regulatory policy during the licence period. As discussed 
in the Economic and Financial section above, uncertainty of 
licence renewals could conceivably cause broadcasters to 
shorten their, time horizon,«to ptake,the jmoney sandirun™,. if 
the regulator allowed them to. On the other hand, it is also 
possible that greater adherence would be paid to commitments 
in the hope of gaining a renewal; the regulator has a part 
to play here, too, by consistently renewing the licences of 
licensees that have adhered substantially to past promises 
and revoking licences of licensees where performance is 
flagrantly below anticipated levels. Regulatory surveillance 
during the licence term with the possibility of suspension 
and/or revocation when performance is clearly substandard, 
and a capacity to tax or fine stations on profits earned 
through failure to comply, for example, would minimize any 
undesirable tendency of licensees to "take the money and run". 

It is to be stressed that, contrary to Commissioner Lee's 
statement quoted above, competitors in the licence renewal 
process play a role in addition to simply making promises. 

In presenting their cases, they may also be expected to survey 
critically the past performance of existing licensees and, 


provided quasi-judicial proceedings were adopted by the CRTC, 
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place the present licensee under intensive cross examination. 
The FCC also stated competitive hearings sates and 
time consuming. They would certainly be more time consuming 
than current CRTC proceedings. Nevertheless, steps can be 
taken to reduce the cost. As recommended by C. Christopher 
Johnston, panels of three commissioners could hear, decide 
and report on all such hearings, rather than having the full 
executive committee make decisions (a requirement of the 
current Broadcasting Het) aes In addition, again as recommended 
by C.C. Johnston; the number of commissioners could be enlarged 
to facilitate lengthier hearings. Moreover, if the CRTC were 
to adapt quasi-judicial procedures in competitive licensing 
cases, it could rely upon factual material presented by 
interveners and applicants rather than, as at present, upon 
staff, for information; while competitive hearings would require 
an expansion in the number of commissioners, judicialization 


of proceedings could reduce the requisite staff support. 


Transfers 

It was noted previously that prior to 1952, the FCC per- 
mitted competitive applications for licence’ transfers provided 
that all parties offered the vsame terms to the outgoing 1icen= 
see as the party proposed by the outgoing licensee. Although 
Congress in 1952. made’ such practircesby =the requlatorn ultra 


vires, there appears to be no good reason why such negative 


46. : 
C. Christopher Johnston, The Canadian Radio-television 


. . ae —_ rere mea 
and Telecommunications Commission, draft report prepared 


for the Law Reform Commission, p. two - 64. 
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legislation should be adopted for eSireiies Indeed, the oppo- 
site is the case. 

If the CRTC would admit competing bids from parties willing 
to match the terms of transfer, the Commission would be able 
to select from various alternatives, while at the same time 
allowing the departing licensee to get the most for its licence, 
if such is felt to be fair and/or desirable. (As has been 
argued above and elsewhere permitting the out-going licensee 
to get the most for its licence is not necessarily a desirable 
practice, however, insofar as the capitalization of future pro- 
fits will inhibit an incoming licensee from fulfilling the 
goals of the Broadcasting ,Act, to, the maximum! extent permitted 
by his environment). 

The) Commission, eatselt,ahasenotedsthate'denial | of permis-— 
Sion to transfer a licence] is often an invidious choice in 
that it may mean leaving control of a licensee in hands which 
may no longer wish to operate it, and not knowing whether there 
are any other prospective purchasers and whether any such 
purchasers would be more or less eater in terms of the 


4 
public interest". : Given the perceived pressure on the 


5 Congress acted on apprehension of "undue government inter- 
ference" in the operations of private business (an argu- 
ment we reject in the Canadian context for reasons noted 
above) and delay in effecting transfers (a small price to 
pay if performance can thereby be improved). 

48. 


CRTC "Proposed CRTC Procedures and Practices Relating to 
Broadeasting. Matters!) 25. July 1978, p.7 44. 
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Commission to approve licence transfer apatreaeions™ it 
certainly seems appropriate that all parties should be heard 
if no significant financial harm be done thereby to existing 
licensees. 

The CRTC has rejected competitive transfer of licence 
proceedings) however. Grille states: 


The Commission has given serious consider- 
ation to the possibility of implementing 
a competitive transfer system whereby if 
control of a licensed undertaking were to 
be transferred, the situation would be 
treated as if the existing licence was 
being surrendered and a new one in its 
place being applied for, with any inter- 
ested parties entitled to submit competing 
applications. Such a procedure has been 
strongly advocated by a number of critics 
and interveners. The Commission finds, 
however, that while there is much merit 
in theory in such a process, there are 
also such formidable obstacles to its 
implementation as to render it imprac- 
ticable. One such obstacle is illustra- 
ted by taking the case of the sale of 

the control bloc only of shares of a 
holding company which controls a number 
of licensee and non-licensee companies. 


To require surrender of the licences in 
such a case might be most unjust to 
those shareholders (who may even con- 
Statute A Majority) not in tieuvcontro. 
bloc. Gindeedysthescontrol bloc*may 
well not be large enough to carry the 
often necessary vote of shareholders 

to approve surrender of the licences. 
To demand in such a case competing bids 
for the control bloc of shares may well 
constitute an unwarranted interference 
in the market and extension of Commis- 


49. 
Over, the period, 1968-—/5...the; CRIG) approved S29oL micence 


transfer applications, 1a total of 423 transfers Robert 
E. Babe, Canadian Television Broadcasting, p>. li, 
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sion jurisdiction and would in any event 
be of no value to those who wished and 
were financially able to apply for only 
one of the licences controlled by the 
holding company. 


There are two arguments that can be made against the 
CRTC's reasoning quoted above. First, the CRTC is assuming 
the procedure to be followed is revocation (or "surrender") 
of a licence and issuance of a new licence; this is in res- 
ponse to legal arguments on the part of the Canadian Broad- 
casting League and the Association for Public Broadcasting in 
British Columbia that the CRTC is without power to transfer 
licences and can only revoke licences and issue new ones 
The point of law aside, (an attempt to force the CRTC to hear 
competing applications against its will), there is no reason 
whatsoever why the CRTC could not award licences to third 
parties after a competitive hearing in the same procedural 
manner used at present (changing the condition of licence). 
The only question to be resolved would be proper compensation 
to the party losing the licence for the associated fixed 


assets. 


oe: CRTC "Proposed CRTC Procedures and Practices Relating to 


Broadcasting Matters” , pp... 44. -, 45. 

Ae See "Appelant's Factum - In The Federal Court of Appeal, 
Between The Association for Public Broadcasting in 
British Columbia, Appellant, and The Canadian Radio- 
television and Telecommunications Commission, and Comox 
Reception Limited and Courtenay-Comox Television Limited, 
and Cablenet Limited and Comox Valley Cablevision Limited, 
Respondents", Court File No. A-512-79; and "In The Federal 
Court of Appeal - Memorandum of Points of Argument Sub- 
mitted on Behalf of the Appellant, In The Matter of An 
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If the FCC's pre-1952 policy were adopted, values for 
individual broadcasting properties would have to be broken 
down in the case of multiple licence transfers, and licences 
transferred individually, rather than collectively as at 
present. This would appear to be a desirable innovation in 
any event. 

The second objection to the CRTC's reasoning is philoso- 
phical. The CRTC has, in effect, stated that broadcasting 
in Canada is largely controlled by diversified companies 
with publicly traded shares, severely limiting the Commission's 
licensing powers. Insofar as the Commission's regulatory 
powers pertain to the licence only, and not to the corpora- 
tion, the CRTC has stated it possesses few powers to regulate 
broadcasting. 

Simply because shares in public corporations trade in 
the marketplace and control over corporations can be trans- 
ferred in this manner does not dictate that broadcasting 
licences be so traded, unless the CRTC wills this to be the 
case. When shares in public companies are traded, the pro 


rata share of the assets and liabilities are also traded; the 


Appeal From Section 26 Of The Broadcasting Act, R.S.C. 
1970 c. B-1ll And Amendments Thereto, And In The Matter 
Of An Appeal From A Decision Of The Canadian Radio- 
television and Telecommunications Commission, Canadian 
Broadcasting League, Appellants and The Canadian Radio- 
television And Telecommunications Commission And Rogers' 
Telecommunications Limited And Canadian Cablesystems 
Limited, Respondents", Court file No. A-296-79. 
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valuation is based (primarily) on the stream of earnings 
expected to be generated by those assets. Licences could 
well be awarded to third parties who would then purchase 

the assets reguired for broadcasting and for which they would 
pay fair compensation. The physical assets devoted to broad- 
casting are not valueless in the absence of a licence simply 
because the new licensee must engage in broadcasting activi- 
ties. 

The main points to be resolved, then, entail what consti- 
tutes a "fair" price for the physical assets associated with 
broadcasting, and how such a "fair" price should be determined. 

As noted previously, prior to 1952, the FCC declared a 
"fair" price to be the price negotiated between the seller 
and his most favoured buyer; anyone matching the terms and 
conditions agreed to between those parties was allowed to apply 
in competition. The disadvantage to this approach is that 
it would not lessen the trafficking in licences and would 
continue to increase the capitalization under which new licen- 
sees operate. It would, however, allow the CRTC to select 
from more than one applicant. This procedure would continue 
the current practice of giving the out-going licensee the 
maximum price he can extract from his licence. 

The minimum price a licensee should be able to get (in 
the absence of bankruptcy or financial loss) is the undepre- 
ciated value of assets (plus 10%). Such a price would prevent 
undue capitalization while at the same time protecting the 


outgoing licensee from experiencing a loss on the sale of 


IVe-~440 


its assets. The CRTC could ensure that such a price were 
paid. Sbfsthe CRICswere to entorce this” price as "faite, tc 
would receive fewer applications for licence transfer since 
a licensee would be exchanging assets in use at high value 
for the replacement price of assets, a much lower value. 

A purchase price between the two extremes could also be 
considered "fair" to an outgoing licensee, however, and could 
be subject to bargaining between the outgoing licensee and 


the incumbent. 


CHAPTER V 
LEGAL ISSUES 
Wee COMPeLULIVesADpitcablon,. Ene hegal (Context 

The Broadcasting Act is silent on the issue of compet- 
itive applications for either renewal or transfer of 
broadcasting licences. Section 17 talks of issuing, 
amending and renewing in a general way. Section 19 dealing 
with hearings, and section 21 about procedure, likewise 
ignore the issue, as do the sections dealing specifically 
Wee ccnCese a liceActeOrLers no expliciteinstruclion or 
guidance on the competitive applications issue. Nor does 
the CRTC Act afford any assistance. 

It might be argued, as a general point, that the 
statement in the Act that "Broadcasting undertakings in 
Canada make use of radio frequencies that are public 
DEOUGLLY tu ES. wold) Carl iles With 1, a .notion, of full 
competition for licences. Otherwise, so the argument might 
go, "public" property becomes "private" property (i.e. the 
property of the licensee). This analysis is incorrect. 
Fatetcyecie principles OL Statutory Construction do not 
permit such a wideranging interpretation of legislation. 
Second, as we point out later, the statement in section 3 
of the Act uses "property" in a vague and hortatory sense, 


and not in any technical legal sense. And, third, a 


Loins, nap. «<b—llz, as varied -byethe Canadian 
Radio-television and Telecommunications Commission Act, 
S.C. 1974-75-76, c. 49. 


licence over property, however renewable, is not itself a 
property right and does not change the fundamental nature or 
ownership of the licensed property. 

A comparison of s.19(1) of the Broadcasting Act (dealing 
with the issuing, revocation and suspension of a licence) 
and s.19(3) (dealing with renewal) shows that the statute 
differentiates clearly between issuing and renewing, placing 
the Commission under less constraints when it comes to 
renewal. Section 19(1) states that "A public hearing shall 
be held by the Commission..." Section 19(3) says that "A 
public hearing shall be held by the Commission ... unless 
the Commission is satisfied that such a hearing is not 


required...". Any obligations or constraints following from 
the requirement of public hearings can be avoided in the 
case of renewal if the Commission chooses not to holdwa 
hearing, i.e., "is satisfied that such a hearing is not 


required...". The Act does not deal separately with 
transfer: we address the implications of this omission 
below. 

Section 21 of the Broadcasting Act empowers the CRTC to 
"Make rules respecting the procedure for making applications, 
representations and complaints to the Commission and the 
conduct of hearings under section 19 [public hearings] and 
generally respecting the conduct of the businessuotethe 


Commission...". The Commission, apparently relying on the 


difference between s.19(1) and s.19(3) mentioned above, has 


adopted different procedures for issuing and renewal: 


When the issue of a licence is in prospect, 
competing applications are invited ... and 
are heard at the same time. When a licensee 
applies for renewal of its licence, the 
Commission hears the application and deter- 
mines whether or not to renew. Any person 
is entitled to file an intervention to such 
renewal to attempt to demonstrate why the 
licence should or should not be renewed.... 
An application for the licence by another 
party will not, however, be heard in 
competition with the renewal application. 


When it comes to changes in the effective ownership or 
control of licensees or undertakings, "persons other than 
the vendor and purchaser may file interventions but may not 
themselves under current procedures apply for the licence 

in question or for control of the undertaking in question".> 
After its recent review of these procedures, the Commission 
concluded, albeit with some hesitation, that "no major pro- 
cedural change in this regard is feasible..."." The 
Commission assimilates transfers to renewal rather than 


issuing. 


The courts appear to have directly considered the 


2. CRTC, "Proposed CRTC Procedures and Practices Relating 
LOwbrOoadcasting, Matters |) Julyo257.19787 9p. 33. 


38 wibides:p. 43 


Aeibide. tip. 45. 
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competitive applications issue only Ewiicene In the Capital 
Cable case’, dealing with renewal, the applicant asked for 

a writ of mandamus to order the CRTC "to hear the applic- 
ation of the applicant for a cable television licence ... on 
the grounds that the practice of the CRTC to hear only an 
application to renew a licence, along with interventions, 
and then hear other applications for the said licence only 
if the application is refused is contrary to law and rules 
of natural atacen At trial, Dubé J. ordered a writ of 
Mandamus to issue, but the federal Court of Appeal set aside 
the decision of the Trial Division. Pratte J. for the Court 
simply said that "We have not been persuaded ... that, in 
the circumstances of this case, the CRTC had the legal duty 
to hear the respondent's application for a renewal of its 


4 8 
own licence". 


5. For an account of judicial review of CRTC broadcasting 
decisions, see C.C. Johnston, The Canadian Radio- 
Television and Telecommunications Commission, draft 
study prepared for the Law Reform Commission of Canada, 
DDes L99G=e207% 


645 SInere- ithe Broadcasting Act and in re Capital Cable Co- 
operative and the Canadian Radio-Television Commission 
and VictoriasCablevisionelimicedn slo ol 2emeGumool 
overruled [1976] 2 F.C. 633. 
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UneAeBBCGe ve CRIC et ke a transfer case, the appellant 
appealed against a CRTC decision (78-724) denying a motion 
by the appellant requesting that the CRTC withhold its 
decision on an application for the "transfer" of a licence 
pending consideration of a "competitive application" to be 
made later by the appellant. The applicant had asked the 
CRTC to approve the acquisition by a new company (Comox 
Valley Cablevision) of the cable television undertaking of 
the vendors, an application by CVC for a licence for the 
undertaking upon surrender of the current licence held by 
the vendors, and an application by CVC to transfer effective 
control of CVC, through the transfer of shares, to another 
company (Cablenet). Mr. Justice Urie, for the Federal 
Court of Appeal, commented that: 

the sole issue of any consequence raised 
by the appeal, is whether, when an application 
is made to the Commission for the issuance of 
aenew licence, section 19 oL the “Broadcasting 
Act) ReoeGe, 1970 *ceB-Tl requires that the 
public hearing envisaged by the section must 
include hearings on the applications received 
from all parties desiring to obtain the licence 
Low *therarea*sought’ and*not just that of a 


proposed purchaser of the assets of any 
existing licensee. 


Owe Association for Public Broadcasting in BEeitishn Columbia 


v Canadian Radio-Television and Telecommunications 
Commission et al., Federal Court of Appeal judgement 
A-512-79, rendered July 16, 1980. 


Geil bids sepa 4: 
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Urie J. concluded that s. 19 does not contain this require- 
ment. First, he considered, following a review of the 
Broadcasting Act, that part of the CRTC's regulatory 
Mandate “includes the procedure to be followed to effect 
the issuance, revocation, suspension or renewal of ... 


ie 


licences" "the only duty on the Commission in connection 


with the issuance of a licence or the revocation of an 
existing one, is to hold a public hearing as required by 


section omen oe 


Secondly, Urie J. considered that 
si; 24'(1) -of “the Act means fthat #“anapplicant@ror revocation 
is entitled to ask the Commission to consider that the 
Applicant's consent be conditional on the Commission 
approving of the transfer of the Applicant's assets to 
another person"”.~? Finally, Urie J. observed that the CRTC 
did not appear to "rigidly or slavishly" adhere to a policy. 
of not calling for competitive applications: 
.. it heard the Appellant's preliminary 

motion, reserved its decision thereon and 

while it ultimately rejected it, it did 

not do so without considering its merits 

as its reasons disclose. The Commission, 

thus ,..did_ not,. .asi,l.-see.it, sketter its 


discretion in making a decision by 14 
adhering rigidly to a fixed policy. 


It seems fairly clear that, so far as the "general legal 
context" is concerned, the CRTC is under no clear obligation 
to entertain competitive applications for licence renewal or 
transfer. Of course, this conclusion says nothing about the 
desirability of changes in the law that would require 
competitive applications. Apart from general policy 
considerations, some guidance as to desirable changes might 
be found in consideration of related legal concepts and 
areas of law, for example, the law dealing with licences. 

We consider this aspect of the question later in this 


paper. 


2em Competitive Applications: "Ihe Specitic Legal “Arguments 


The general approach of those in favour of competitive 
applications is a policy approach, although it often assumes 
a legal guise. Good examples appear in an undated press 
release of the Association for Public Broadcasting in British 
Columbia (on the Courtenay-Comox cable TV licence). The 
press release accuses the CRTC of violating "basic 
principles of fairness": 

the CRTC, by allowing the outgoing 
licensee to choose and hence to limit 
possible successors, is abdicating its 
licensing responsibilities to a special 
interest. 

And then: 
hee Cne=CRIC S~ practice Of,excluding comn- 

petition allows cable licensees both to 
make enormous unregulated profits during 


the tenure of their licences and to cap- 
italize the monopoly value of the licence 


when the licence is sold. Although the 

licence is supposed to be public property 

it is, in effect, sold as a private 

corporate asset of the outgoing licensee. 
It should be clearly understood that the APBBC, in using 
emotive words such as "fairness" and "public property", is 
invoking policy and not law. The claim is one of bad 
policy, not illegality. These policy arguments are 
frequently repeated. In its petition to the Governor-in- 
Council on the Courtenay-Comox matter ’> the APBBC stated 
that "it is fundamentally unfair to allow an outgoing 
licensee to prevent anyone who so wishes from applying 
for a licence with which he is finished.... The CRTC's 
practice allows a licensee to sell the licence and to obtain 
a capital gain on the sale of an asset which is not his, but 
public property". And even civil one are called up: 
"This civil principle of equal rights is so basic to the 
integ ity of any public procedure, that only in the most 
extraordinary circumstances ... should the principle be 


aa eda 


15. Association for Public Broadcasting in British Columbia, 
petition to the Governor-in-Council to set aside the 
issue of a broadcasting licence by the Canadian Radio- 
Television and Telecommunications Commission: In the 
matter of the Canadian Radio-Television and Telecommun- 
ications Commission decision 78-724, December 1, 1978. 


16. An appeal to the Governor-in-Council Re Capital Cable 
Co-operative, Canadian Radio-Television and Telecommun- 
ications Commission, Victoria Cablevision Ltd., The 
Broadcasting Act, and CRTC Decision 77-193, March 23, 
AS are 


Putting such rhetoric aside, there are some precise 
legal arguments of substance that have been before the 
courts. Transfer, rather than renewal is the more difficult 
case; that is because, as we have noted, s. 19(3) of the 
Broadcasting Act, dealing with renewals, does not even 
require the Commission to hold a public hearing, and in the 
face of this provision it is very difficult indeed to argue 
that the Commission must consider competing applications. 
But the Act says nothing at all about transfer. This 
omission has led to the argument that, according to the 
statutory scheme, transfer must be treated as the surrender 
or voluntary revocation (pursuant to s. 24) of a licence, 
and the issuing of a new licence under s. 19(1). Accordingly, 
so the argument has been, a public hearing is mandatory. 
This argument is captured in three questions put to the 
COUR Mie Cie | OLLesta tea Cace= in @oteOhenmChitry se teaii V7 
Piesen Losec dl. : 


5. Does the defendant CRTC, have juris- 
diction to hear and determine an application 
for approval of the transfer of control of a 
corporate broadcasting undertaking licensee, 
through the transfer of the issued shares of 
the said licensee? 


6. Should the defendant, CRTC, have treated 
the applications by the Two Cable Licensees 
as applications for the revocation of the 
broadcasting undertaking licences issued to 
them, coupled with an application for a new 
licence in the same areas? 


7. Does the acceptance or hearing by the 
CRTC of an application for transfer of the 
effective control of a corporation holding 


Ve eo 


a broadcasting licence, by means of transfer 
of shares in the context of The Broadcasting 
Act, constitute in law the surrender and 
revocation of the existing licence? 

The plaintiff's argument in the Chitty case elaborates: 
2. The CRITIC Usia statutory body, sondsony 
has such powers as are granted to it by 
statute. The Broadcasting Act does not 


grant the CRTC power either to transfer, or 
to allow licensees to transfer licences. 


1p) *2ee othe transrer ot ebrective COonuLolmos: 

a licensee amounts to the transfer of the 

licence itself.° ... The CRIC has no juris= 

diction to authorize the transfer of 

effective control of the licensee. 
There is substance to this "Statutory argument". Transfers 
are not dealt with by the Act. It is an accepted rule of 
statutory ‘construction that “nothing is to be added to... 
a statute unless there are adequate grounds to justify the 
inference that the legislature intended something which it 
omitted to express".1/ There is no reason to believe that 
the legislature intended to provide for transfers; indeed, 
as would-be-applicants in "transfer" situations have 
pointed out, the scheme the legislature has set forth can 
well take care of such problems in terms of revocation of 
the old licence and the issuing of a new one. 


But the statutory argument is not conclusive; there is 


something to be said on the other side. As it was put in 


i]. =P. Ste. langan, MaxweL fone rie InCeLpreta tLOongor 
Statutes, 12th ed., (London: Sweet & Maxwell, 1969) p. 


335 
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the Chitty case: 

ie eeethe defendants. CRIC'Sapractice: with 

respect to the instant applications was 

consistent with its practice in similar 

cases, to treat the matter as an application 

pursuant to the conditions of licence, for 

approval of the transfer of control of the 

broadcasting undertaking licensed, with the 

licence itself remaining unaltered in the 

same corporate entity. In such circumstances, 

no application by any party for the issue to 

it of the licence, or for a new licence to 

replace the existing licence, is entertained 

by the defendant CRTC. 
In other words, the licence is not revoked with a new licence 
being issued; the "licence itself" remains "unaltered in the 
same corporate entity". The matter is to be treated as an 
amendment to the licence conditions, and under s. 19(2) (a) 
of the Broadcasting Act a public hearing is only required 
when amendment is in issue "if the Executive Committee is 
satisfied that it would be in the public interest to hold 
such a hearing...". The "unaltered in the same corporate 
entity" argument has been met with this reply: "There is no 
provision in the statute which authorizes the distinction 
created by the Commission between natural persons and 
corporations, which gives the latter the ability to transfer 
licences (by means of the sale of shares) but not the former" 
farguments) Ofethenappeilantain Chitty, *pe 38) 

Iigetiherastatutcrysargument ishright; *the*CRTC must hold 


public hearings in transfer cases. If the "Statutory argu- 


ment" is wrong, the Commission need not, but may, hold 


Nee 
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hearings; in practice, apparently, it usually does. Two 


questions now become important. What are the requirements, 
if any). Ota: * pubic nearing | 1.6... 0Ow mus GodmouUb llc 
hearing be conducted? Secondly, are those same requirements 
present if the public hearing is discretionary only? 

Whether or not an administrative tribunal is subject to 
the requirements of natural justice depends on what the 
parent statute says, and on the function and character of 
the tribunal. With respect to the CRTC, the statutes give 
little or no help. The Commission is given broad discretion 


to determine its own procedure, although a provision granting 


discretion does not necessarily rule out natural justice.*” 


On the guestion of function and character, Johnston has said 
this: 


If one examines the Broadcasting Act, it seems 
clear that the primary purpose of the public 
hearing process is to assist the Commission in 
carrying out an essentially administrative 
function which is the licensing and super- 
vision of broadcasting undertakings in 


les The CRTC 's*public”“annoOuncement “or July 10) 1969". "on 
the Pricing of Broadcasting Undertakings", states: 

Pt%1s =... the policy "of therCommiss21oOn to, scrutciniyze 
applications for transfer of assets of licensees or for 
transfer of control of licensees in a manner comparable 
to its examination of applications for licences for new 
undertakings. 

Consistent with previous practice, such applications 
are subject to public hearings, at which objections may 
be raised and at which companies or persons other than 
the purchaser proposed by the current licensee may 
apply for the licence. 


19. See Reid and David, Administrative Law and Practice 
(Toronto: Butterworths, 1978) p. 54. 
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accordance with the policies set out in 
section three of the Act. Some indicators 
in the Act which tend to support this view 
are the fact that the holding of hearings 
in some cases is discretionary, that the 
wording of the public hearing Section, 19, 
refers to hearings "in connection with" 
rather than "to determine" licensing 
matters and that a separate section, 17, 
which gives the Commission its authority 
in licensing matters, makes no reference 
to public hearings but makes the prerequis- 
ite of the exercise of this authority the 
furtherance of the policy objectives set 
out in Section 3. 


InescupPpOntecisthis “lew sJohnstonerelies onethe Queentv (Board 
of Broadcast Governors. The Board had made a recommendation 
to the Minister that a licence be granted to the applicant 
provided the applicant submitted an acceptable technical brief, 
which he did. A competitor asked that the Board's decision 

be quashed on the basis that he was not given an opportunity 
to see the technical brief. At trial this argument was upheld, 
but the Court of Appeal overturned the trial decision. The 
Court of Appeal held that the Board had lived up to its 
procedural obligations, and that the Board's decision was a 
recommendation only and did not affect legal rights. Said 


Laidlaw J.A.: 


20s CeCe vonnston,— Notes on Procedure at CRTC Public 
Hea mitts mito 12) sCal asCOMM, slush. Loon 
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If the Board takes the steps and follows the 

procedure prescribed ... it then becomes 

vested with the discretionary power to make 

such recommendations "as it deems fit". The 

act of making that recommendation is in my 5 

opinion purely administrative in character.@ 
Laidlaw later stressed that the Board was not, however, free 
to do anything it pleased: 

No doubt the Board was under a duty to 

conduct the hearing in good faith and in 

a fair manner free from prejudice or bias 

and also to give [ the parties] a proper 

opportunity of being heard. At the same 

time it is plain that the hearing required 

by s.s. (3) was not intended to be a trial 

-..- I think the Board was free to prescribe 

and follow its own course of procedure. 

The CRTC, of course, unlike the Board, does not merely 
recommend, but makes decisions that affect legal rights. In 
Confederation Broadcasting v crtc?4 the CRTC renewed a licence 
for less than one year, the frequency to be reassigned at the 
end of that term. The appellant argued that such an order 
was u.tra vires the Commission in a renewal hearing, and that 
natural justice had been violated since the Commission had 
not given sufficient notice to the appellant of the main 
issue. Spence J., speaking for four members of the Supreme 


Courg, heid- that? per Boardeoterdicaclonum ul: Riceno. the 


22 Did ain 604 
232 eel On aeaELbOoe 
24.) "(1971 1) 'S.c eR. 900% 
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Commission was required to give "a fair opportunity to those 
who are parties in the controversy for correcting or contra- 
dicting any relevant statement prejudicial to their view", 7° 
This, said Mr. Justice Spence, the Commission failed to do. 


Rigge sy, Bence 


holds that natural justice requires among 
other things the right to have notice of charges of misconduct 
and the right to be heard in answer tc those charges; Spence 
J. concluded that the Commission did not respect these 
requirements. The other members of the Court, on the natural 
justice issue, held simply that sufficient notice had been 
given. 

Confederation Broadcasting certainly suggests that in 
some circumstances aspects of natural justice may be relevant 
to the Commission. The case is not, however, strong 
authority, because of the other issues involved and because 
of the way the Court divided. And, of course, it had nothing 
to do with competitive applications and at best might offer 
some general guidance for the solution of that problem. Are 
those who seek to apply competitively "parties in the contro- 
versy"? Almost certainly not. And, even if they are, what 


Vole cluuccam fuilteOoDpOLLUunILyyoaide chathcontextee@elnggeneral, 


the APBBC decision suggests strongly that the Johnston analysis 


ZO. pupbasl.) 24,,at p. 926 
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is irights“as*Urie JP said™in that’ case, [he naturesoL the 
hearing was for it[ the CRTC] to determine as the independent 
public authority charged with the regulation and supervision 
of the Canadian broadcasting Bystemmee Perhaps, however, 
one should not forget Urie J.'s cautious comments about 
fettering discretion. 

As for discretionary public hearings, the general view 
seems to be that, although a hearing need not be held, once 
it is held the obligations of a public hearing (whatever 
they may be in the circumstances) attach. And, indeed, the 
discretion to hold or not to hold a hearing itself may not 
be absolute. Reid and David write: 

The nature of the power [ vested in the tribunal | 
may affect the way in which it [( the discretion ] 
may be exercised. Hence, any apparently wide 


discretion might be circumscribed by its use 
in relation to judicial or quasi-judicial power. 


29 
But, for the CRTC, as we have seen, there is no clear 
authority to the effect that the full panoply of natural 
justice applies to Commission hearings in general, or 
renewal and transfer hearings in particular; and it is 
certainly not clear, in any event, that natural justice 
requires "competitive applications" in the strict sense. 


For proponents of competitive applications the argument from 


administrative law is weak indeed. 
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One group of legal arguments concerning competitive 
applications, the statutory construction/natural justice 
group, is inconclusive. There is another group of arguments - 
the "common law" arguments, or, more particularly, arguments 
from the nature of a licence. These arguments attempt to 
show in general that treatment of licences by the CRTC, and 
in particular the Commission's refusal to hear competitive 
applications, have created licences in the nature of private 
property, contrary to the statutory "public property" nature 
of radio frequencies. Related arguments suggest, for example, 
that the common law of licensing, in the absence of express 
statutory authorization, does not allow a licensee to assign 
or transfer his licence results in the transfer of the 
licence itself (which is contrary to law). So, for example, 
thee plain bimmeSmangunenia ine Chlucy Makes this pOlnt: 

32. Neither the common law nor the provisions 
of the Broadcasting Act provide for the 
creation of a property right ina licence. 
However, the present practice of the CRTC in 
the course of transfer application hearings 
creates such a right in the buyer, by allowing 
the value of the licence to be sold. 
The ordinary meaning of a licence is, simply, permission 


by competent authority to do an act which, without such 


permission, would be OMbaWeuide o A well-known example of a 


s0eeeoeeeblack's) Law Dictionary (5th_ed..,.1979);-p. 824; 
JOWELL aSeOLCtionary, Of (Bnglish Law (end. ed., 1977); 
Commu se olLrOud.s Jud~claleDictsonary (4th edq., 1973), 
Deo os 
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common law licence is when the owner of land allows the 
licensee to do some act which would, but for the licence, 

be a trespass. Such a licence, at common law, can be 

revoked at any time. It is personal; that is, it creates no 
proprietary interest. A statute may create licences in thea 
same sense: the statute provides that the appropriate 
authority may give permission to a person to do an act which, 
without such permission, is made unlawful by the statute. 

Can a broadcasting licence ever give a property right? 
Certainly at common law a licence to do some act with respect 
to the property of another does not confer any proprietary 
interest on the licensee. Can a licence, under any circum- 
stances, derogate from the "public property" nature of radio 
frequencies? The "public property" statement in the Broad- 
casging Act does not necessarily connote more than that the 
Parliament of Canada controls the use of radio frequencies 
in the public interest. An analagous provision of the 
Provincial Parks Act>! was consi deredsanvGreengys ne Queen. >” 
Section 2 of that Act provides: "All provincial parks are 
dedicated to the people of the Province of Ontario and others 
who may use them for their healthful enjoyment and education, 
and the provincial parks shall be maintained for the benefit 


of future generations in accordance with this Act ...". In 


Ble Reo simi Oe Ce are 
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Green an argument that the Province of Ontario had committed 
a breach of statutory trust created by this provision was 
rejected, inter alia, for the following reasons: 


Notwithstanding the philosophical and noble 
intentions ... of the Legislature to express 
in the pertinent section an ideological 
concept, no statutory trust has been created. 
It becomes necessary to break down the wording 
thereof: "All provincial parks are dedicated 
to the people of the Province of Ontario and 
others who may use them ...". This simply 
makes clear that all persons ... are entitled 
to make use of the parks.... 


in Tito vi Waddell i{No. ee Megarry V.C. said: 

When it is alleged that the Crown is a trustee, 

an element which is of special importance 

consists of the governmental powers and 

obligations of the Crown; for these readily 

provide an explanation which is an alter- 

native to a trust. ... Another explanation 

can be that, without holding the property on 

a true trust, the Crown is nevertheless 

administering that property in the exercise 

of the Crown's governmental functions. 
It seems that, quite apart from the nature of a licence 
itself, there can be no derogation in a formal sense from 
the "public property" nature of the radio frequencies: the 
phrase "public property" in this context is merely hortatory 
or ideological, and cannot be used to found a legal argument. 


CRTC approval of licence "transfer", when a broadcasting 


undertaking has been sold, has been attacked on the basis 


SOP Or a bs 1296 


Bere olde dat pp. 26 bee also Kinlochey secretary of 
Pia eemeCLe ila tl) COUNCLL \(Loo2), 7 App. Cas. 819 
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that the Broadcasting Act does not alter the common law rule 
that a licence is not transferable, and that the CRTC practice 
creates, without lawful justification, property rights in the 
licence. Two observations spring to mind. First, it is not 
the common law that makes a licence non-transferable, but 
rather, the concept of a licence as permission given a person 
to do something that would otherwise be unlawful. Secondly, 
and more important, the mere fact that a licence holder may 
obtain a financial benefit through his influence in the 
granting of a new licence does not mean that he has property 
rights in the licence. 

CRTC approval of "transfer" in the second sense, when a 
corporate licence holder wishes to sell controlling shares, 
allows transferring shareholders to obtain a sum of money 
that reflects the value of holding the licence. Thesplainvith=s 
memorandum in Chitty objected to this practice on the basis 
that; 

He who controls the licensee controls the 

licence. Thus, if there is a transfer of 

effective control of the licensee, there is 

a transfer of effective control of the 

licence. A transfer of effective control 

of the licence therefore results in a trans- 

fer of the licence itself. 
But this argument looks unsound. Arguably, a change of 
control of a licensee does not result in a transfer of the 
licence. Suppose ABC Ltd. is the licence holder. Its shares 


are widely held, with the effect that the 10% shareholding 


of Mr. X enables him, as a practical matter, to control the 
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company. The CRTC agrees to Mr. X selling his 10% share- 
holding to Mr. Y. Arguably, no transfer has taken place. 
The argument that there has been transfer assumes that the 
licence was originally held by Mr. X and has been transferred 
to Mr. Y. Another point in the plaintiff's memorandum in 
Chibtye us Beh isi: 

There is no provision in the statute which 

authorizes the distinction created by the Com- 

mission between natural persons and corpor- 

ations, which gives the latter the ability 

to transfer licences (by means of the sale of 

shares) but not the former. The simple device 

of incorporation cannot be used to permit a 

person to do what he could not lawfully do as 

an individual, and thereby to create new 

rights. Nor does the Act allow the use of the 

corporate form to abnegate the statutory rights 

of prospective licensees and members of the 

pubic? 
But do CRTC practices really make this distinction? A non- 
corporate licence holder could dispose of his undertaking by 
the first method of "transfer" permitted by the CRTC 
(revocation and the issuing of a new licence). And, in any 
event, the fact that shares of a corporate licence holder 
can be sold (and thus the control and benefits obtained 
through the shares transferred), whereas the same could not 
be done if the licence holder were a natural person, is not 
Agi oeine cron created by the iCRICs) srieicra distinction 
inherent in the nature of corporations on the one hand and 
natural persons on the other hand. 


The specific legal arguments in favour of competitive 


applications are not strong. At best, they are inconclusive. 
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The most cogent point is that the CRTC is likely obliged by 
the Broadcasting Act to hold public hearings for so-called 
"transfer" cases: that is because the statutory scheme 
requires that transfer applications be treated on the basis 
of revocation and the issuing of a new licence. Even here, 
there is a rejoinder of force - the "same corporate entity” 
reply. But even if it can be shown that public hearings 
must be held, the battle for competitive applications is far 
from won (as the APBBC case demonstrates). The requirements 
for public hearings probably extend no further than giving 
"parties in the controversy" a "fair opportunity". Those 
who would like to submit competitive applications are 
probably not, strictly speaking, "parties in the controversy", 
and, anyway, interventions should satisfy the "fair opportunity" 
requirement. Finally, it is not in the nature of a licence 
to create property in the licensee; the famous "public 
property" statement in the Broadcasting Act is hortatory 

and accordingly treatment of licences (whatever it is) 
cannot derogate from that part of the Act; and the mere fact 
that a licence holder obtains a financial benefit through 
his influence in the granting of a new licence ("transfer") 
creates no property rights. 

The specific legal arguments do not decide the competitive 
applications issue. Nor do they offer much guidance to those 
seeking a solution. These arguments can best be regarded as 
expression of a more fundamental* point.» “That point Simply is 


that CRTC practices and procedures have derogated from the 
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principles of the Broadcasting Act. The legal arguments are 
one-way - and not the most effective way - of drawing 


attention to this derogation. 


Bee The Real Point 

We have suggested that the legal arguments for competitive 
applications are really proxy arguments. They stand in place 
of attacks on the CRTC for failing - in its practices and 
procedures - to promote a broadcasting system of the kind 
intended by the Broadcasting Act. Failure of the legal argu- 
ments to withstand close scrutiny does not mean that these 
arguments do not represent sound cricitisms of the Commission 
and the system it controls. Failure does suggest that 
advocates of competitive applications have chosen the wrong 
forum. Rather than seek redress through the courts, they 
would do better to seek political intervention - perhaps 
appro” riate amendment of the Act itself. We explore what 
might be considered appropriate in the final chapter of this 
paper. 

What is at issue is not really public hearings and 
natural justice, or what "public property" means in the 
Broadcasting Act, or whether it is contrary to the common 
law of licences to permit a so-called "transfer", or the 
transgression of some vague requirement of "fairness". The 
controversy appears at bottom to be about two points of 
substance and one of procedure, in descending order of 


importance. First, licence holders do not provide "quality" 
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programming and in many cases do not observe their Promises 
of Performance, and yet this failure seems not to be taken 
into account by the CRTC at renewal time or when a "transfer" 
is contemplated. Second, the profits of licence holders are 
substantially greater than those of entrepreneurs in most 
other industries, and this (so it is said) is unjustified 

and inherently objectionable. Third, CRTC procedures do not 
take into account the differing information and transaction 
costs of relevant interests and therefore regulation as "an 
exercise in political brokerage among competing interests, 


each seeking to maximize its self-interest"? 


is impeded. 

This paper has described these points of controversy. 
We pointed out earlier that private television stations often 
fail to meet the minimum Canadian content requirements; that 
many stations fail to comply with the vere. of Performance 
made wien licensed initially and upon licence renewals; and 
that "the existence of supranormal profits on an industry- 
wide basis over a substantial period of time ... due (in part) 
to a government bestowed privilege, is not justified by econo- 
mic criteria". (page IV - 9). And we have discussed 


how some relevent interests (broadcasters and advertisers) 


have fared much better as a result of government 


35. Michael J. Trebilcock, Leonard Waverman and J. Robert 
o. Prichard; (Markets for Regulation: eeimplicationseror 
Performance Standards and Institutional Design", in 


Ontario Economic Council, Government Regulation (Issues 
and Alternatives - 1978) p. 35, 
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regulation than other equally relevant interests (artists and 
audiences). 

These problems in the operation and administration of the 
Canadian broadcasting system go beyond the specific legal 
arguments, even if those arguments are meritorious. The 
controversy is not captured by complex points about the legal 
status of a licence, or about how the concept of property - 
as a precise and technical legal matter - applies to radio 
frequencies. The solution may be found in structural and 
administrative changes, supported by changes in the law, of 


the sort we now describe. 
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CHAPTER SV 1 


SYNTHESIS AND RECOMMENDATIONS 


Broadcasting licences have been issued in Canada to pri- 
vate interests with the legal proviso that licensees conduct 
their affairs in a manner that will help "safeguard, enrich 
and strengthen the cultural, political, social and economic 
fabric of Canada". In order to ensure that licensees conduct 
their affairs in a manner substantially in accord with these 
goals, Parliament provided for regulation of the broadcast- 
ing system by the CRTC, which was given substantial powers in 
furtherance of its mandate. 

The CRTC was empowered to license those individuals and 
groups whose programming plans and other qualifications caused 
the Commission to believe that such licensing would contri- 
bute to the goals set for broadcasting. The Commission was 
authorized to attach "Promises of Performance" as conditions 
of licence and to revoke licences for failure to comply 
therewith. 

Furthermore, the CRTC was empowered to renew or not 
renew broadcasting licences based on the performance of licen- 
sees. It was empowered to enact regulations respecting pro- 
gramming and other matters to which all licensees and/or 
licensees of a particular class must adhere. It was empowered 
to file suit in the courts for failure to comply with regula- 
tions. 


The scheme set for regulation, on paper, seems sound. 


Vile 


Notwithstanding the adverse financial incentives under which 
it is more profitable for Canadian television stations to 
replay American programs than to originate high quality indi- 
genous productions, and more profitable for cable television 
companies to import American signals than it is to contribute 
to the goals set for Canadian broadcasting, the powers granted 
the CRTC appear to be sufficient to ensure significant com- 
pliance with the goals set for broadcasting. 

The CRTC, however, has been reluctant to exercise expli- 
citly its powers and to enforce its own regulations and the 
Promises of Performance upon which it has based its initial 
licensing decisions. Moreover, it has refused to pass judge- 
ment on the quality of the Canadian programs presented by ae 
vate broadcasters with the result that bingo games, televised 
goldfish bowls and repeats of newscasts have qualified as 
Canadian content. It has not influenced the scheduling prac- 
tices of private broadcasters with the result that Canadian 
programs are shunted into off-peak viewing hours. It has not 
regulated cable profits, notwithstanding the fact that the 
Commission enfranchises cable companies on a monopoly basis. 

One can be somewhat sympathetic to the CRTC insofar as 
its legislated mandate is indeed a difficult one. One can 
understand, for example, the reluctance of the CRTC to pass 
explicitly on the quality of Canadian productions since such 
valuations, if carried out in an over-zealous manner, could 


be viewed as censorship. Similarly, the revocation or failure 
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to renew a broadcasting licence for non-compliance with Pro- 
mises of Performance and/or content quotas is obviously a 
serious step that should not be taken irresponsibly. 

Nevertheless, the authors believe, the CRTC's reluctance 
to exercise the disciplinary powers granted the Commission by 
Parliament through the Broadcasting Act has proven detrimen- 
tal to the performance of the Canadian broadcasting system. 

While we can agree that it would be undesirable for a 
government agency to stand in detailed judgement with respect 
to the quality of each program aired, at the same time, we 
believe that the CRTC has erred in the opposite direction by 
implicitly ruling that any and all television programs produced 
in Canada contribute to the goals set for broadcasting. Given 
the perverse system of incentives facing broadcasters, com- 
plete inaction by the CRTC with regard to matters of program 
quality is tantamount to CRTC endorsation of low-quality 
productions. 

The CRTC cannot stand neutral with respect to matters of 
program quality. Either implicitly or explicitly it passes 
judgement on each program. By refusing to comment negatively 
on bingo games and other such Canadian content, the CRTC is 
implicitly giving its regulatory support to such programs. 

The Commission needs to strike a balance between total 
implicit support of the program efforts of broadcasting under- 


Pl aes ih ; Ager 
takings as currently is its practice, and detailed explicit 


1D» : : a ; 
In its public announcement concerning a review of 


Canadian content regulations, the CRTC has proposed 
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approval and disapproval of programming. The one extreme 
policy is associated with cheap programming bearing little 
relation to the enrichment of the social and cultural fabric 
of Canada; the other extreme policy position is associated 
with censorship. Both extremes are undesirable, and, the con- 
sultants believe, the CRTC should redress the balance it has 
struck between the extremes. 

Similarly, virtually automatic licence renewals as cur- 
rently characterize CRTC procedures represent an extreme 
position of protecting the financial position of existing 
licensees at the expense of the cultural goals set for broad- 
casting, the interests of the creative element, and the inter- 


ests of Canadian audiences in high quality Canadian programming. 


inter alla byeaking own .contéenterequirements into cace— 
gories of programs, substituting a points system based on 
production costs for time quotas, and basing content on 

a rercent of revenues. 


To the extent that the CRTC attempts to rely exclusively 
On quantitative measures as opposed to qualitative valu- 
ations, however, it is unlikely any reforms to Canadian 
content regulations; willbe totally satisfactory 2 crue 
"Public Announcement, Canadian Content Review" 31 December 
IRSA 


Insofar as US programming is widely available to Canadian 
audiences through direct reception off-air or via cable 
of US stations,.it)is)difficult torattribute. thesertoays 
reluctance to enforce its mandate to a concern over the 
availability of popular US programming in Canada. In 
1977, 73 percent of English Canadian audiences had access 
to at least two US channels and 78 percent had access to 
at least one US channel. 


CRTC, Special Report on Broadcasting in Canada 1968 - 1978 
VOL. 1 (19/9) een r4oe 
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Without doubt, the financial position of existing licensees 
should not be abrogated irresponsibly; neither, however, 
should such interests be held to be sacrosanct. The Commis- 
sion should strike a new balance between those extremes. 

In the field of public utility regulation, the regula- 
tory authority must strike a balance between the interests 
of the company on the one hand and those of the Gereene cus- 
tomers on the other Lemay? While neither television broad- 
casting nor cable television companies have yet been declared 
to be public utilities, such principles of balance should 
come to be of relevance to the CRTC in its regulation of 
private broadcasting. 

Fundamentally, what must be decided once more by policy- 


makers in Canada is what broadcasting is expected to do. One 


ee Note, for example, the declaration of the Board of Rail- 


way Commissioners for Canada pertaining to the permissible 
level of revenues authorized for the Bell Telephone Company 
o£ Canada: 


"Non discriminatory rates should be established 
by the Company sufficient to produce revenue 

to cover its operating expenses, its current 
maintenance expenses, a proper amount of depre- 
Ciation and amortization, including income taxes, 
interests, dividends upon its stock, anda 
reasonable surplus. Having done this, the public 
should not be asked to contribute further." 


B.R.C. "Application of the Bell Telephone Company for 
Approval of its Revised Tariff of Rates for Local Exchange 


Berviceda 7 Canc NO. 6057, Twenty-third Report.ot the 
Board, .51 December 1927; .p.. 20% 
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point of view asserts that television broadcasting has no cul- 
tural effects (or, alternatively 7 that the, culeuralmec ects are 
spontaneous, natural and unimportant), and therefore, little 
or no government control is requiredy (RecalMithetvividsmeta- 
phor developed by Israel Switzer, for example: 

I will not comment on the 'worthiness' 

of these [| program) services. | s lmejuse 

the plumber who puts the pipes together. 

I don't care what people flush down 

them. 

Nor would it we wise to underestimate the extent to which 
this sentiment is extant in Canada today. Certainly this is 
the view sometimes propogated by the broadcasting and cable 
industries which view content quotas and other program regula- 
tions as impediments to "the free flow of bntounaciont ts 

An alternative point of view (to which the current authors 
subscribe) holds that broadcast programming indeed has signifi- 
cant cultural’ implications, that people are profoundly gal tected, 
for better or for worse,’ bytthe various types of intormation 
that they absorb. 

Our educational system, as one important example, is founded 
upon the assumption or belief that the quality of life is affec- 
ted by the quality of information. The magnitude of advertising 
expenditures is another example of the belief that information 


influences behaviour and perceptions. And this is the under- 


lying philosophy of our present broadcasting legislation. 


Canadian Cable Television Association, Jletterm of Maichae! 
Hind-Smith, President, to J.G. Patenaude, CRITIC, 126 May 
1980. 
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ifeateis accepted *that the quality of information that 
is disseminated affects the quality of life and of society, 
then public policy toward television must be viewed as being 
of grave importance, given the predominant position of tele- 
vision as a medium of information in our present-day society. 


We must, then, begin to care again what people flush down their 


pipes. 


Ruben Nelson, in a general context, has articulated one 
impontanteractonm explaining the current vacuum in public policy 
toward broadcasting: 


It is all too clear that our exper- 
ience of this world is genuinely 
contradictory, and that we are per- 
fectly capable of believing incompa- 
tible things about ourselves at one 
and the same time. We see, so to 
speak, with "forked eyes". 


What we do not have is a vision 
Wolch™@ has) SUPLICYente pOWer to unity 
and make sense of our confusion, 
according to which we can redirect 
our attention and efforts, and hence 
our society. So, we live’ with it 
in the hope that ultimately it 
doesn't matter, and yet fearing 
Chat at oOes wat) LSamote surprising, 
then, that we are torn between our 
growing sense of fear, our linger- 
Zug pees and our sense of impo- 
Tence. 


The Broadcasting Act, of course, does articulate a vision 
as to what broadcasting should do. The notions of deregulation 


and free entry, however, are antithetical to such purposes. 


2 Ruben F.W. Nelson, The Illusions of Urban Man (Toronto: 


MacMillan Company of Canada for the Ministry of State for 
Uepate Anat rs 9/6), ) ps 23. 
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Presuming that the goals expressed in the Broadcasting 
Act still have validity, we must balance fairness for licen- 
sees with inducement to good performance. To the’ present, the 
balance has been skewed in favour of licensees as demonstrated 
by the extraordinarily high returns earned by the industries 
and their poor performance. 

If it can be agreed that the CRTC has been granted exten-— 
Sive and sufficient powers to regulate the broadcasting system 
in a manner consistent with the goals set for broadcasting, 
but that through a reluctance to exercise explicitly such 
powers (for whatever reason), the CRTC has permitted the 
system to perform well below its potential, the policy question 
becomes how the Commission can be induced to responsibly exer- 
cise those powers to the advantage of the performance of the 
system without over-stepping the bounds of reasonableness. 

The consultants now suggest three options the government 
could consider as a means of furthering the goals set for 
broadcasting. One of the options is competitive licensing pro- 
cedures. ThesoptionsMareiiset forth in’ a General, rathereriran 


in a detailed manner. 


Option 1 

A public body (the CBC, «the CRIC, or: a newly-created body) 
coulda be required through slegus vation, tovtaxale ion mostecuroius 
earnings of broadcasting licensees (including cable licensees) 
and to allocate the funds so collected to independent produc- 


tions. (The tax could be termed a spectrum utilization fee). 
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All licensees would be required to turn over a minimum amount 
of time (a few hours a week in peak time) to independent pro- 
ductions which would be scheduled by the CBC, CRIG, OF Other, 
public authori ty eoneSUuCh Stablonsns “Alm timeswould be turned 
over on the basis that radio frequencies are public property. 

Seed funds would be granted by the public authority for 
script development, and programs selected and financed by the 
public authority in a manner consistent with the goals set 
for broadcasting. 

In this context, it is useful to estimate the magnitude 
of excess profits accruing to the private television broad- 
Gasting and cable television industries in 1978 and 1977. These 
estimates provide guidelines as to the magnitude of funds 
that could be taxed away from the private sector of the Cana- 
dian broadcasting system and applied to the funding of indepen- 
dent productions. 

For this purpose, it is again useful to use rates earned 
by Bell Canada as the benchmark. In keeping with standard 
public utility concepts, excess profits are defined as returns 
tO Capital over and above the minimum necessary to attract 
new capital to an industry. The CRTC, for example, attempts 
to set Bell Canada's rates-at such-a level that the return to 
CaAgtta wav proxumaces, Che §COSt Ol Capital’, that 1s, the cost 
Siac ng siewelUndsSetO tne slirm. slo ils ito sbeanoted that 
Bell Canada has been able to undertake annually a construction 
program in excess of $1 billion, although permitted an after- 


tax return on total capital of under 10 percent throughout the 


past’ decade. In its’ most” recent’ application for rate iancrea= 

ses, Bell stated: 
A return) in 198090 9.72 Vatter tax] 
on average) totals capital... wwii lisibe 
below what the Company considers to 
be a fair return, but should enable 
Bell Canada to continue with its 
program to raise the capital funds 
necessary to carry out its construc- 
tion program | Sis3 billion ine 980) 
and meet other financial require- 
ments in the short run. 

In 1978, Bell Candda earned 9.3 percent on average total 
capital and in 1979 earned 9.7 percent on average total capi- 
tal; its construction program in those years totalled $1.0 

Te u 
billion and $1.1 billion respectively. 

An after-tax return of 10 percent on total capitaleic 
equal to a pre-tax return of 15 percent, assuming that debt 
constitutes 50 percent of total capital and assuming an effec- 
tive corporate income tax rate of 50 percent. 

These rates of return are to be compared to the returns 
accruing to the television broadcasting and cable industries 


as contamned an Tables lLvand)2 (pp. LV=47) es LOU reo tele 


Sax, years depicted in Table Il, the returnpaccrumngstomtelevicna: 


6. Bell Canada, General Increase in Rates, 1980, Part B - 


Memoranda of Support (English), 19 February 1980, Exhibit 
B=-80=350, 20.11) vand Gish bl teh 0-30 Op nue 


The data on Bell's annual construction program are presented 
to rebut the "back of the envelope financial analysis" which 
says that telephone companies are not profitable and "who 
would invest in them?" 
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broadcasters was in excess of 40 percent, with a high in 1978 
of 55.1 percent; the average for the period was 41.7 percent. 
Similarly, the cable television industry as a whole is now 
gumte profitable with an annual return on ianvestment before tax 
approaching 25 percent. 

Table 6 estimates the surplus profits before tax accruing 
to the television and cable television industries in 1977 and 
1978, assuming that television broadcasting required a return 
of 18 percent before tax (a return twenty percent greater than 
the 15 percent earned by Bell Canada), and that cable televi- 
sion required a return of 15 percent before tax. On this basis, 
surplus profits in these sectors of private Canadian broadcast- 
Digevocavledsoy.gomrlliaon in 1977/7 and $88.5 million in 1978; 

A portion (possibly as high as 34) of these amounts were paid to 
the government in corporate income tax. 

Total programming expenses, including production of commer- 
Ciersy totalled 5138,0 million in 19v7/ and@sl17615 million. in 
1978 in the case of private television broadcasters; in the 
case of cable television, program expenses were $13.5 million in 
WIiemeanc ers... til lion in 1978.° While wmost;. 1 net. all, Of 
the cable television expenditures on programming went to Canadian- 
Originated material, it is not known precisely what proportion 
of programming expenditures by private television broadcasters 
went to Canadian-originated material, but, as asserted by Canadian 


Cablesystems, "It is undoubtedly Yow 7 Cablesystems projects 


af: : ; am ; 
Statistics Canada, Radio and Television Broadcasting, and 
Cabiew le levision. 
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Canadian Cablesystems Limited, Submission to the CRTC on 
Canadian Content Review, July 1980, p. II-8. 
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ChateonL a alOuGHoOmDeLCGnt Ole tic program budget, Or - about 14 
percent of revenues of private broadcasters, are devoted to 
Canadian apenas Imetchisratoqnct) an excess prorits tax 

(or spectrum utilization tax) of $88 million can be seen as 
bringing forenvassibstantial increase in-Canadian productions. 

Since the methods by which the regulatory authority at 
present tries to induce compliance with the goals of the Broad- 
casting Act are admitted to be inadequate, an approach more 
likely ,of success would be to tax surplus Eunds and to apply 
GUGeCLLY sclclhe PUliosCOmealiad lal proaquctions. In Other words, 
rather than having the total amount of cross subsidy take 
place solely within the firm at the discretion of management, 
SUD JecGrOnly to generally applicable Canadian content quotas 
and weak enforcement of Promises of Performance, cross subsidy 
would now be undertaken by a public authority on the basis of 
taxation OL profits, earned largely from the importation of US 
programming. 

The second aspect that must be addressed concerns schedu- 
ling and, indeed, access to the airwaves. To date, vertical 
integration and perverse incentives generally have precluded 
the scheduling of Canadian productions during peak viewing 
hours and independent productions at any time. Therefore, it 
Hoesntoges teu that a up L1C .althoui ty, gon ad0gLtron sto -the 
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foregoing taxation powers, also be empowered to apply these 
funds for script development and the funding of independent 
productions and to schedule such independent productions on 

the CTV Network and other private stations without compensation 
for one or a few hours a week during peak fine ee 

The program time devoted to these independent productions 
should probably be free of commercials in order that the deci- 
Sions respecting program selection be entirely free of commer- 
cial considerations. The funds derived from taxation of 
licensees could be supplemented by public funds. 

In.brief, for a portion ofethe peak hours on private sia 
tions, a Canadian equivalent of the British IBA would assume 
program responsibility. 

There are some difficulties with this proposal, primarily 


determining surplus Protite 4s: Conceptually surplus profits 


ie If two hours a week for 26 weeks were so "appropriated", 
this could reduce revenues to the CTV Network and affi- 
liates by about $4 million for the year, calculated as 
follows: 
Assume one 30 second spot generates 
$3,//0 (65% of sAL. rate)sayiiwo nouns 
Of programming scime pa vthats its torcy ss0— 
second spots, are worth $150,800 per 
week OF $3.9 million for 26 weeks. 
va 


Strident objections that will undoubtedly be forthcoming 
from private broadcasters and cable companies will also 
create a difficulty for government in implementing the 
proposal. 


are clearly defined - earnings over and above the minimum 
Eequired  tOudutrace, anvestment.. “In any Tate case," a regula= 
Lory auchorityemust estimate"the’ cost of capital for public 
utilities. However, accounting categories are inherently arbi- 
trary and manipulable, transactions among affiliated firms 
(eg. between licensed broadcasters and vertically-related pro- 
duction houses) could siphon-off profits, salaries paid to 
Management could be unduly high; these possibilities and others 
would require detailed supervision by the regulator over all 
financial activities of its licensed undertakings to ensure 
an accurate estimate of surplus profits. 
Alternatively, the tax could be based on revenues, rather 

than profits. This would be much easier to administer. 

winewadvantages. OLVthis™ approach are that a portion of 
the peak viewing hours of all licensees would be devoted to 
Canadian content of a type presumably in accord with the goals 
set for broadcasting, the airwaves would be opened up to 
independent productions, and such is accomplished without 
increased regulatory supervision over the programming efforts 
of licensees. Broadcasting revenues would be applied to improve- 
ment of the performance of the broadcasting system to a greater 
extent than is the case at present; and licences would trade 
at lower premiums than at present due to the lowered profita- 
Bin ys 

Even in the American system of broadcasting, it is held 


that: 
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There is nothing in the First Amend- 
ment which prevents the government 
from requiring a licensee to share 
its frequency with others and to 
conduct, himselfivas: awproxy ons 1cu- 
Clary with obligations to present 
those views and voices which are 
representative of his community and 
which would otherwise, by necessity, 
be barred from the airwaves.1 

The option could be implemented by itself, or in combina- 


tion with the following. 


Option: FZ 

The consultants believe that significant improvements in 
the performance of the broadcasting system can be made if the 
CRTC can be made more accountable in its pursuit of the goals 
set for broadcasting. This can be accomplished by adopting 
the following policies. 

First, all data gathering concerning finances, ownership, 
compliance with regulations and Promises of Performance, pro- 
gramminc expenditures and scheduling and other matters which 
have a bearing upon the performance of broadcasting under- 
takings could be removed from the CRTC and placed within a 
new agency designed specifically for that purpose. At present, 
staff reports for the Commission on the performance of licen- 
sees are confidential within the CRITIC andeat'as moc clheamewhac 
uses are made of these staff reports in any event. 


The new office, entirely separate from the CRTC, would 


alec Bie ; : ; ¢ 
Opinion of Mr. Justice White, Red Lion Broadcasting Co. 


Inc. et al. v. Federal Communications Commission et al., 
395. U.S< 36790 9 dimer! 959. 
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play an adversary role in licence renewal proceedings before 
the CRTC similar to the role played by the Director of Inves- 
tigation and Research, Combines Investigation Act before the 
Restrictive Trade Practices Commission. in addition sto wbring— 
ing to the attention of the CRTC apprehended failures to comply 
with Promises of Performance and regulations, and arguing 
before the CRTC appropriate remedies at licence renewal times, 
the office would support research and interventions on the 
Pagemotetne general public. ~The agency couldybe.financedaby 
taxation of licensees. It would be empowered to attain any 
and all data deemed relevant to further its duties of ensuring 
compliance with CRTC regulations and Promises of Performance. 

ineaddi tion, the CRTC should be required by ckegis lation 
to extract detailed Promises of Performance from each licen- 
see in compliance with the aims of the Broadcasting Act. Such 
detailed Promises should be attached to licences as conditions 
of licence and the CRTC should be required by legislation not 
to renew licences without substantial compliance with regula- 
tions and Promises of Performance, in which case competing 
applications would be called for. 

The existence of supranormal profits should constitute 
prime facie evidence that additional programming plans in accor- 
dance with the goals set for broadcasting could be extracted at 
licence renewal time. It is widely held that programming acti- 
vities in accord with the goals of the Broadcasting Act are 


unprofitable and require cross subsidization from revenues 
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generated by lucrative US programs. Supranormal profits 
indicate such Cross#stbsiaizationucould be carnled@runtnew 

Furthermore, the CRTC and the new office should be opened 
to~politicalmscrutiny through greater disclosure. se hevorts 
should be publicly available on the financial and programming 
performance of each licensee and regarding adherence to Pro- 
mises of Performance and regulations. 

Pinaiiy, the CRTC should be Neld acconuntap le nae 
courts to a greater extent than it now is, for due process of 
law. It should be required to give a full accounting in its 
decisions of its reasons for renewing or failing to renew 
licences, as well as a full review of the evidence before it. 
Such £4bl treporting would intorm the public-and faciigcatce 
review by the eorre, 

It is apparent that private broadcasters should face the 
real possibility of disciplinary action at they stall tosacverme 
to their own promises and otherwise fail to comply with the 
intent of the Broadcasting Act. One method of making such 
disciplinary action a real possibility is competitive licensing. 


pia In the US, regulatory agencies are required by law to 


follow Gue process of law, to afford.a\fair shearing; «to 
make findings supported only by substantial evidence and 
to act upon such evidence in a non arbitrary manner, and 
all evidence so used must be on the public record of each 
case. "Judicial review affords protection to the corpora- 
tion and: the investor”. 

Irston Ro Barnes s ThewEconomics vol Publve Uri ivty Kegqula— 


tion, (New York: Appleton-Century-Crofts, 1942), pp. 201- 
204. 
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Another method without the perceived detriments associated 
with competitive licensing is the proposal described above. 

The advantages of the foregoing approach, as compared 
with competitive licence renewals and with current procedures, 
are several. First, the burden on the CRTC of both prosecu- 
ting licensees and judging them is negated; it could judge 
licensees in a more even-handed manner. 

Second, licensees with a good track record would not be 
competing with the "blue sky" promises of applicants without 
a record, but at the same time, they would be induced to com- 
ply with Promises of Performance and regulations due to the 
real possibility of Licence,non-renewal... The “instability” 
arguments attributed to competitive renewals are disposed of 
Since licensees determine their own future through their per- 
formance. 

Third, since the newly-created office would be devoted 
to enforcement of promises and regulations, greater consistency 
in the treatment of licensees is to be expected than what 
Coulcgytake place under competitive .licensing., in the; Jatter 
instance, much of the burden of prosecution resides with licence 
challengers; it could be anticipated that renewal proceedings 
would be subject to great variability depending upon the number 
and interest of potential challengers and the finances avail- 
able to undertake an uncertain activity. 

Fourth, the CRIG has jsitated. that.competitive, licensing 


might be a change more of "form and not of the substance of 
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the npoeece uaa Perhaps we should take the CRTC at its word 
and conclude that it would not treat seriously competing appli- 
cations, even if required by law to hear them. The foregoing 
proposal if introduced would force the CRTC into a position 
of judging sthesnecord of licensees, 

As noted above, this proposal could be introduced in 


conjunction with the first proposal. 


Option 3 


Competitive licensing constitutes the third option. The 
advantages and disadvantages of this approach have been des- 
ecribed surtrcrentiy withrn the body Gl, thissrTepert..  insoran 
as the CRTC itself believes that enforced competitive renewal 
procedures would constitute a change more of “form and not 
of the substance of the process", and insofar as the record 
of the US Federal Communications Commission appears to support 
the CRC 's* characterization in this regard, stronger measures 
as outlined above are required. 

However, irrespective of which, if either, of the 1oregoing 
options is selected to improve the performance of the broadcast- 
ing system, it would appear that competing procedures should 
indeed be invoked for all transfer of licences. The major 
criticism entailed with competitive transfer proceedings con- 
cerns delay which would be entailed in lengthier proceedings, 

a cost which the consultants deem to be minor in comparison 


with the benefits forthcoming therefrom. 


rks CRTC “Proposed CRIC Procedures and Practices Rkelacingnuo 


Broadcasting Matters (225) ivy wap. aoe 
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As noted in Chapter V, the Broadcasting Act asserts that 
"raalo. frequencies” are: public property”, but, from a legal 
point of view, this proclamation does not require the CRTC to 
hold competitive transfer proceedings. The Broadcasting Act 
should be revised to firmly reaffirm that no private licensee 
has a vested interest in any radio frequency and that the CRTC 
isatowbe required to~award licences up for transfer to the party 
adjudged most qualified in competitive proceedings. 

As discussed previously, the most contentious area regard- 
ing licence transfers concerns prices to be paid. At one 
exureamne "(as ‘was ithe practice: or the, FCC prior to 1952), the 
regulatory authority could admit as applicants all parties wil- 
ii ngeto? match ‘the terms’ of the party favoured by the out-going 
licensee; in such an instance the number of competing proceed- 
ings would be few as the licensee itself can be assumed to have 
DOeitaepedstne party willing to pay the most for the licence: 
Moreover, such a practice would not lessen the increased capi- 
talization facing new licensees from excessive payments for the 
licence. 

At the other extreme, the regulatory authority could admit 
as applicants all parties willing to pay the cost of undepre- 
elated fixed assets (plus 10%) associated—with-—the-licence up 
for transfer. In such an instance, there would be few applica- 
tions for licence transfer before the CRTC since current licen- 
sees would be exchanging the value of assets in use (based on 


discounted future profits) for the much lower purchase cost of 
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assets for generalized use (book value). 

It is to be again emphasized, however, that to the extent 
the options described above are introduced and succeed in lower- 
ing the realized rate of return earned by licensees to the com- 
petitive rate. .of return (i.e. the cost of capital) ,/theamarket 
value of the firm will approach the value of its undepreciated 
fixed assets, and in such an instance, the problem of price of 
transferred undertakings becomes less important. 

It is clear that regulatory reform is required if private 
broadcasting is to be considered seriously as an agency to "safe- 
guard, enrich and strengthen the cultural, politicakjssocral 
and economic fabric of Canada". The measures set forth above 
appear to be very conservative in comparison with other recent 
proposals for reece while at the same time being likely to 


induce substantial improvement in the performance of the system. 


teh Stuart Griffiths, "Alternatives for Canadian Television" in 


(Ontario) Royal Commission on Violence in the Communications 
Industry, «Report. Vole via Toronto "Qucenvsy Pra nter yee: 
and Alphonse Ouimet "Rationalizing Canadian Telecommunica- 
ttons:) “A, PlamsiorrActiion"; discussion paper prepared stor 
Gamma, Université de Montréal and McGill University, Novem- 
ber and December, 1978. 
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TABLE A 


SOURCE AND APPLICATION OF FUNDS 


PRIVATELY OWNED RADIO AND TELEVISION BROADCASTING 


($000) 
SOURCE OF FUNDS 


Net profit, broadcast operations 
Depreciation 

Other internally generated funds 
Increase in debt 

Proceeds from sale of equity 


Other external sources 


TOTAL SOURCE OF FUNDS 


APPLICATION OF FUNDS 


Additions to broadcast assets 


Investment outside broadcasting 
and investme its 


Reduction in long-term debt and 
shares 


Dividends 
Other 


TOTAL FUNDS USED 


INCREASE IN WORKING CAPITAL 


1972 1973 
27,948 30,629 
14,814 16,270 

7,334 1,862 
16,914 17,581 
ies 6,101 

9,924 13,581 
78,122 86,024 
17,979 15,294 
18,133 19,449 
14,017 16,999 
[Ss073— oe 216 

En Sens 
71,242 82,898 

6,880 3,151 


Co 


34,189 
Woes 
15205 
29,794 
2,140 


20,30) 
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37,209 


135.053 


Zone be 


28,013 
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110,865 


2,006 


Source: Statistics Canada, Radio and Television Broadcasting 
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20,676 
115720 


124,487 


20,175 


TOTAL 
ALL 
YEARS 


143,534 
75,722 
14,812 

102,101 
13,545 
72,814 
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TABLE B 


SOURCE AND APPLICATION OF FUNDS 


BELL CANADA, 1972 - 1977 (NON-CONSOLIDATED ) 


INCREASE IN WORKING CAPITAL 


Source: Bell Canada Annual Reports 


TOTAL 

ALL 
($ 000) 1972 LoS 1977 YEARS 
SOURCE OF FUNDS 
Net profit, telephone ops. 165,696 213,056 232,095 (on i ol Wr 
Depreciation 222,894 338,260 a2) 5 803 989,007 
Other internally generated funds 69,163 68,029 94,336 23.5920 
Increase in long-term debt 143,117 214,953 2o5, 204 618,274 
Proceeds from sale of equity — 123,390 1) glo 260,895 
Other external sources eal 04, aloe 090 LiG395. FL90 per 
TOTAL SOURCE OF FUNDS 646,974 1,089,290 1,165,202 2,901,466 
APPLICATION OF FUNDS 
Addition to telephone assets 49) 5431 Pee SVG 933542 2,202,250 
Outside investments 8,808 6,088 35040 LS 5441 
Reduction of debt, shares 40,174 A Sy el 95,579 178,330 
Dividends 110,621 160,263 207,200 478,044 
Other 1 O45 2a Oe) 14,090 235294 
TOTAL FUNDS USED 658,379 968.464 1,253,516, 2,900,359 
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TABLE C 


SOURCE AND APPLICATION OF FUNDS 


CABLE TELEVISION 1972 — 1977 (OVER 1,000 SUBSCRIBERS) 


($ 000) 


SOURCE OF FUNDS 


Net profit, cable operations 
Depreciation 

Other internal sources 
Increase in long-term debt 
Sale of equity 


Other external sources 


TOTAL SOURCE OF FUNDS 


APPLICATION OF FUNDS 


Addition to cable assets 


Investment outside cable 
industry and investments 


Reduction in debt, shares 
Dividends 


Other 


TOTAL FUNDS USED 


DECREASE IN WORKING CAPITAL 


ee ee 


9,284 
16,809 
1,241 
23,329 
2,754 
11,044 


64,461 


42,101 
5,488 


12,683 
3,053 
4,882 


68, 207 


35746 


Source: Statistics Canada, Cable Television 


UCN LOTS 


Leos 3 bo Or 2 
21 959 35,014 


2,188 5555 
PALF) 30,689 
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24,425 
45,022 
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34,335 
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7,447 
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YEARS 
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FO, 316 
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TABLE D 


BALANCE SHEET 


RADIO AND TELEVISION - 1972 - 1977 


Source: 


Statistics Canada, Radio and Television Broadcasting 


($ 000) 1972 1973 1975 1977 TOTAL 
ASSETS 
Current TOsT5R0N 11S 263 4G 4630 24e 252) 5880558 
peetee saeco. bos. Proad— p2NGhe | E97A0G8 | azar sue somliom 65 leeoor 
casting 
SS ea ee cane i pic 93,898 125,477 147,025 164,495 530,895 
assets Cor wanes or ae. a age a SSE TRG 
TOTAL Hei Wis, 8 ry ect SA RIA ee 
LIABILITIES 
Current FINGER TOM? SE500 a 1OAMS1S MenTS40200 8 Mano eeis 
Moneerern debt 6o0614 lem7ieoes “S102M208" Bl2ee4eBe Sa6s827S 
Baar eesti tal U5 367) 26265389 Tooroqa™ | 76e329" azasviAs 
pao ewe cand 89,663 1035442 89-858 91717962" 454,925 
surplus 
Other Liabilities 19,514 Zon IDO Ce ie 47,885 128 ,867 
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TABLE E 


BALANCE SHEET 


BELL CANADA (NON-CONSOLIDATED) 1972 - 1977 


($ 000) 1972 1975 Loy) TOTAL 
ASO us 
Current 295,756 432,486 B25, Dos EOS LTS 
Net fixed assets (telephone) 33h00 74 61 974. 680, 463.005 bis 469,05, 658, 393 
Investments, intangible assets a 3185199 323,011 320,402 961,612 
TOLAL 0145416) 5,435,900) 6,423,404 155873, 730 
ELABLE LILES 
Current 178,977 282,908 485,190 947,075 
Long-ter.i debt VeOD os 2o0ue?2 LOU 92 ONZE 4 Oe OOM LOe se 
Share capital beA96 3654 Sh, 415, 01601 94h, 04 au),20e5083 
Retained earnings 342,009 595,644 682,748 1,620,401 
Other liabilities 334 39358 617,966 100; 604 ek, 133.166 
TOTAL AeOUs 416 35,455, 96056,425 4045, 875, 780 


Source: Bell Canada, Annual Reports 
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Current 
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Source: 
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TABLE F 


BALANCE SHEET 
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16228 


121,160 


43,004 


PS2 360 


45,586 
(ay Ze 
21,089 


255333 


UPS eP) 


LBZ 73085 


shee 


20,466 


148, 661 


56,583 
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495929 
88,428 
26,259 


46,075 
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Cable Television 
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29), 303 


200,777 


85,354 


315,434 


10,219 
Pils, 200 
30,877 


65,868 


Spy as 


315,434 


CABLE TELEVISION - 1972 - 1977 (OVER 1,000 SUBSCRIBERS) 
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P20. 3825 
1335072 
41,704 


68,457 


Oy LL6 


TOTAL 


99,978 


740,408 


SLAG Os, 


Vet els) 


2305555) 
409,573 
1205529 


2065/33 


A295 913 


Eva be AT ase ae teyde | 0 is 


(elidea) bond tat : 
oF 


eltignnval Aine rik 
ape -@iaeg@, 


eal 
ae 
: 
1) 
ie) 
tH 
4 
mM 
eu 
aa 


©2324 eG A ifeie 


BIBLIOGRAPHY 


Averch, Harvey; and Johnson, Leland. "Behavior of the 
Firm Under Regulatory Constraint", American Economic 
Review, 1962. 


Babepm Robert) fee VPublicsrPolacy and» the: Problem ofeStructural 
Change in Canadian Broadcasting" in Peter S. Grant (ed.). 


New Developments in Canadian Communications Law and 
Policvaglorontosa@law.society,ofeUpper, Canadayzs 1980), 


Babe, Robert E. Canadian Television Broadcasting Structure, 
Performance and Regulation, Ottawa: Minister of Supply 


and Services for the Economic Council of Canada, 1979. 


Babe, Robert E. "Broadcasting in Canada: In Whose Interest?" 
In Search, Summer 1980. 


Babyak, Blythe. "On the Prowl With Ugly George", New York 
Magazine,» lecepremberg1980- 


Bailie uecws euabarricrss tonNewsCompetition:s Theirecharacter 


and Consequences in Manufacturing Industries, Cambridge: 
Harvard, 1965. 


Bain, Joe S. "Relation of Profit Rate to Industry Concentra- 


ELOneyeOUuarter lye OurnalmOrenconomics, ,Augustal Jol. 


Baker, Samm Sinclair. The Permissible Lie, Boston: Beacon 
Press, 1973. 


Barnes, Irston R. The Economics of Public Utility Regulation 
New York: Appleton-Century-Crofts, 1942. 


Barnett, S.R. "Cable Television and Media Concentration, 
Part I: Control of Cable Systems By Local Broadcasters" 
Stanford Law Review, Vol. 22, January 1970. 


Barnouw, Eric. The Sponsor: Notes ona Modern Potentate, 
New York: Oxford, 1978. 


Barnouw, Eroic. . A Tower of Babel: A History of Broadcasting 
im thesUna tedAStatesa Priors toni 933 ,6NewsnYork:* Oxford, 


196.6% 


Beebee wuchiassiuStitutional Structure and Program Choices 


In Television and Cable Television Markets, Stanford 
University Center for Research in Economic Growth, 
Memorandum 131, 1972. 


Bell Canada. General Increase in Rates, 1980. Part B - 


Memoranda of Support Evidence (English), 19 February 1980 


"3 
: t 
b 
De ey a 
= ae — 7 
ad ™ 
LA Tod - tt cand 
L nt, Dba fe t Ti ~f « hws - 
‘ ae ee {ev te 7 
fais” .38 eo poled 
i é 7 , J "nots 
e ! ‘2 WTB yf 
C\S1i saaet9 
: 158 “wer 5 atewl. ,@s5 
j 7 i-* } 7 ag elo} ‘ai al ; 
‘ E be GLA hee cP TORRE 


é 
elds) 20 Losta0® SP 


ae. ras aT +The ED |) g WS 


} ; Los & io aa wh ‘A iene wuon AGG 
- | | 1 30:77 a53998 Borin ests cf i 


& 
. a a» oe enn nda 
= 


i ; a : 
. 2 “ie Septounse |f neg id $urts s7ant atten = i 
. r "Ose2vele’ sited Bam Boisivele? 


=f ra - at APYTse@es For 1shie> 5 yi lasevinl 
TOL fC0 mybe : 


Sang agond Las en 


2 1m seat 


ae 


7 


Apes ed? ae 


at : . 
a4 A?s J .+ 
GG0e glares Eh yA Spee eee abi 
7 <<. re 
! 


Bell, Daniel... The Cultural Contradictions of Capitaiism, New 


York: Basic Books, 1976. 


Berger, Peter; Berger, Brigitte; and Kellner, Hansfried. 
The Homeless Mind: Modernization and Consciousness, New 
York: Vintage, 1974. 


Bonbright, James. Principles of Public Utility Rates, New 
VOUS we COLUMDL Aye L901): 


Boorstin, Daniel J. The Republic of Technology: Reflections 


on Our Future Community, New York: Harper and Row, 
Loi2 


Burns Bros. and Denton. The Canadian Cable Television Indus- 
try: Overview, January 74, 


Canada, Canadian Radio-television and Telecommunications 
Commission, Broadcast Programs Branch. Television 
Station Performance Handbook, 1974-1975 (unpublished, 
iW Ale 


Canada, Canadian Radio-television and Telecommunications 
Commission. Canadian Broadcasting and Telecommunications: 
Past Experience, Future Options, A report prepared for 
the CRTC, Ottawa: Minister of Supply and Services for 
Ene CRIC7t930% 


Canada, Canadian Radio-television and Telecommunications 


Commission, Ownership of Private Broadcasting: An 


Economic Analysis of Structure, Performance and 
Fshaviour, Report of the Ownership Study Group to the 


CRTC, Ottawa: CRTC, October 1978. 


Canada, Canadian Radio-television and Telecommunications 


Commission. Ownership of Private Broadcasting: Major 


Ownership Transfers in Broadcasting 1972-1976: An 


Analysisof Price. Determinants, Background, Study. V 
Ottawas “CRIC> 1978 


Canada, Canadian Radio-television and Telecommunications 
Commission. "Public Announcement: Proposed CRTC 
Procedures and Practices Relating to Broadcasting Matters", 
DSW LNG bed SD ts ope 


Canada, Canadian Radio-television and Telecommunications 
Commission. "Public Announcement: Canadian Content 
Review", 31 December 1979. 


Canada, Canadian Radio-television and Telecommunications 
Commission. TV in Canada: What Canadians Choose to 
Watch, study prepared for Committee of Inquiry into 
the National Broadcasting Service, background research 
Paper, Octawa: CRTC, 1977. 


P) shetst 
] - poll] jo —o) re - 
j Peers a Z cv 
. ¢ OD 


Jt > lone 
/OVOS 208 


_ 7 


, 7 
a= lines Aas Oa -1p 
” ', 48 Law 


\? athnap <i be G * ~_ 
g 4 


JlelveJled-—oibak ds ae 
eth a4 ME 
2 Tht) Sagager 
‘ou. onlte et ost . 
1g : oa ae 
ae oD - 7 33¢ 
s a 
— a 


‘ iA Jté4 Se 


Canada, Committee on Broadcasting. 1965 Report, Ottawa: 
Queen's Printer, 1965. 


Canada, Committee on Extension of Service to Northern 
and Remote Communities. The 1980's: A Decade of 
Diversity - Broadcasting, Satellites and Pay-TV, 
Ottawa: Minister of Supply and Services for the 
CRUG) .eLoo 0s 


Canada, Consultative Committee on the Implications of Tele- 
communications for Canadian Sovereignty, J.V. Clyne 
Chairman. Telecommunications and Canada, (Ottawa: 
Minister of Supply and Services for the Department of 
Communications, 1979). 


Canada, Statistics Canada. Radio and Television Broadcast- 
ing, annual, catalogue number 56-204. 


Canada, Statistics Canada. Cable Television annual, 
catalogue number 56-205. 


Canadian Broadcasting Corporation. The CBC's Programming 
Services, submitted to the CRTC in support of applica- 
tions for renewal of network licences, May 1978. 


Canadian Cablesystems Limited. Submission to the CRTC on 
Canadian Content Review, July 1980. 


Canadian Cablesystems Limited. Application for Control of 
Premier Communications Limited, 1980. 


Canadian Council of Filmmakers. CTV Television Network Ltd., 
iitervention prepared for submission to the CRTC on the 
subject of the application for renewal of the network 
dacence, 17 January 1979. 


CBC Research. Patterns, of, Televasion: Viewingyvin Canada: 
A Project Conducted for the President's "Study of Tele- 
VuSionein tne Seventies”, Ottawa: §CBG, 1973. 

Coase, R.H., "The Federal Communications Commission" 
Journal of Law and Economics, Vol. 2, October 1959. 


Comstock, George; Chaffee, Steven; Katzman, Nathan, et al. 


Television and Human Behavicr , New York: Columbia, 
1195/8. 


Dowling, Deborah. "Brainwaves, The Ultimate Advertising 
Test?”", Financial Post, 3° March 1979: 


Inme xs 
reece 


v1 Lee Ass 


—~ 


A 2E7 


int oetiaa 
i 


awh é * 


16 dake 


Dworkin, Peter. "The O'Neill Brothers' $350-Million Hassle 
Weth the ECC", Fortine, 21 April 1980. 


Edmunds, Hugh et al. A Study of the Independent Production 
Industry with Respect to English Language Programs in 
Canada with Recommendations for Policy Action, Windsor: 


Centre for Communications Studies, University of Windsor, 


1976. 
Piblidotceorge Pr, § The Enemies of Intimacy , Harpers’, 
ie opto). 


BLiul Jacques.—-tne Technological Society, New York: 
Vintage, 1964. 


Emery, Walter. National and International Systems of Broadcast- 


gue Licll ilecory, Operacion and Control, Haste Lansing: 
Michigan State University Press, 1969. 


Emery, Walter. Broadcasting and Government: Responsibilities 


and Regulations, East Lansing: Michigan State University 
Press, 1971. 


Petenaiy,srrea. (ne Good ‘Guys; the Bad “Guys and the First 


Amendment: Free Speech vs. Fairness in Broadcasting, 
New York, Vintage, 1976. 


Penal red. | Due to Circumstances Beyond Our Control, 
New York: ‘Vintage, 1967: 


Gelhaus, Robert; and Wilson, Garry. "An Earnings-Price 
Approach to Fair Rate of Return in Regulated Industries" 
Stanford Law Review, January 1968. 


Goldsen, Rose. The Show and Tell Machine, New York: Delta, 
in WAS 


Greenberg, Edward; and Barnett, Harold. "TV Program Diver- 
Sity - New Evidence and Old Theories", American Economic 
Review, 1971. 


Srieri che, Stuart. "Alternatives for Canadian Television" 
in (Ontario) Royal Commission on Violence in the 
Comiunecatitons Industry, Report Vol. i/, Toronto: "Queen's 
Printer, L9 77% 


Gumpert, Garry and Cathcart, Robert (eds.), Inter/Media: 


Interpersonal Communication in a Media World, New York: 
She dricle nats Germ We A ATs 


Hallman, E.S., and Hindley, Henry. Broadcasting in Canada: 


Studies on Broadcasting Systems, Don Mills: General 
Publ Si nogyelo 72 


ag: se ain i 


>. a Wri 


fo 
ets rena | ay fo 


~ ~ "77 veal, ar iat if ae mA tyr 
i a Ly ra “O77. era = io sh Saat AGke gbeoet 
=tihte at 6a! * ~~? Yr, 


a ‘s a] ~— 4 , oT “077 2ubiwiss #oo2gnr imum 
Ss oven 

t hw mi 3 ad aut’ 4% epxzowrr 42o2the 

ala ats en 


eT @& ‘Tt -ee up Jat ® its 
hoe i, i, evar eal = 


1, 9B8 i167 LBW 
e ' } I Ji ‘ 
— — 
5 n“Vec ‘? tz 
sbseus . tact iow 
z 5 Lube 
a 7 


‘2 
ey sGiboovel 469 of wed’ sbest, {yibesiaty 
™ inky troy Werk 


—— | a 7 
aera 7 . OoOnit n&  (S2eacor , swedtot 
(2 ahe4 wad [ | ‘bd oe wT of so9n0IgGA 
4 : ; + a i 
‘ 4 a. y ‘ Wh Fy ac) fi ae | 
——— tee le =< —_ —- 
a 
1 suo¥ wow | [ley ban wot? oT .2eo?*\ dpepice 
oes 8 ay 
 S 7 


7 1p iva” + | tenres Bre’) ;baswhs sored ose 
Skmongas | * "ea f 210 Drs SoneB A va wav ~ Wie t 
a a . LOL St yor . 


7 "Ho fakveso’ phana® siioaves iA". .22euse mela ka 
_ eh? al anal or’ ro Lesinme2 ii yor lotyvazne) 
_ ‘io set rot _. fov sagen | ¥a2ennnds anokseodi mad. 

: NUCL 7938 ; 


t > Pyagaas wynl ,41.ebe) S2edoA ingodte bee fats une 

¥] 70Y «ah ,OL3 W Sipe £ mud nosis. 55 jauwvontion f i —- 
; : sEXS et at 

rbecks ol gn b Sabobne a1 "Han syaibamn 5 rye 

“Jess iM sexi see Jee poitdepobaost 

. Vee 


Heintzman, Ralph. "Liberalism and Censorship", Journal of 
Canadian Studies, Winter 1978-79. 


Johnson, A.W. Touchstone for the CBC, Ottawa: Canadian 
Broadcaseing Corporation, 19/7. 


wohnnson, «Nicholas. “How To Talk Back to Your Television Set, 
New York: Bantam, 1970. 


GONNS CONEY (G.iC% "Notes on Procedure at CRTC Public Hearings" 
Canadian Communications Law Review, Vol. 4, 1972. 


Johnston, C.C. The Canadian Radio-television and Telecommuni- 
cations Commission, draft report prepared for the Law 
Reform Commission, 1980. 


Jones, William kK. "Use and Regulation of the Radio Spectrum: 
Report on a Conference" in the Radio Spectrum: Its Uses 
and Regulation, Washington: Brookings, 1968, 


Kahn, Frank (ed.). Documents in American Broadcasting, New 
York: Appleton-Century-Crofts, 1968. 


Prby,  Blatk-s ."1lOOe TV’ Channels Free for Taking”,. Globe-and 
Maidow?21. March’ 1980. 


Krasnow, Edwin; and Langley, Lawrence. The Politics of Broad- 
Cleoenegulavionyy New Yorks" St. Martin ’s\ Press; 19749- 


Rangilye. sot... Maxwell on thevinterpretation of Statutes, 
12th ed., London: Sweet and Maxwell, 1969. 


Lasch, Christopher. The Culture of Narcissism: American 


e . en eee hoe tee EE. as Entice DL et ee on pie 
basesin aneAge of tDimi nirshing Expectations, New York, 
Nortone 19/78: 


Levin, Harvey. The Invisible Resource: Use and Regulation 
of the Radio Spectrum, Baltimore: John Hopkins Press, 
ie W ales 

Leyin, Harveyi "Federal Control of Entry in the Broadcast 
Pnausery 7) .eoutnal <of Law *and Economics, Vol. VV; October 
EOG23 

Levin, Harvey. "Program Duplication, Diversity and Effective 
Viewer Choices: Some Empirical Findings", American 


Economic Review, 1971. 
HeOWwts,; 4c .se) Tie Abolition of ‘Man, London: “Oxford, 1943. 


Mander, Jerry. Four Arguments for the Elimination of Television, 
New York: Morrow Quill Paperbacks, 1978. 


ae 
_ 
€ es | 7 
a 
- aD 
te 
; 77a 1 =eeH 
ao 
7 ¥ 
: 12 a? o> | i ee — 
Pt 4 1. 2 oa 
war ier 
a | _ 
y an ia e.>e _ s15h) ipa 
’ >. laszvat eciaee - 
at = 4 & soy 
¥ ae 
- 
= 


iiesd age7po7%" yews a gan \ 
: | | 7 ack .beoian® es 


27e) .¥ sive ~imar 


s 
at, S . a4 30 pkg ihveh Ser 


eft? “Nat 27aon wah ue) 


“S*el -edeedieae’ Lia ed 


i 
7 es 


eens se 


o 
7 
i 


Mankiewicz, Frank and Swerdlow, Joseph. Remote Control: 
Television and the Manipulation of American Life, New 


York: Quadrangle/New York Times, 1978. 


Mann, H. Michael: “Seller Concentration, Barriers to Entry, 
and Rates of Return in Thirty Industries, 1950-1960", 
Review of Economics and Statistics, August 1966. 


Mannan, Wrilard’ © the Supply Of Prime-Time Entertainment 


Television Programs. Stanford University Center for 
Research in Economic Growth, Memorandum 152, 1973. 


Manwell, Roger. “On The Alri; A Study ‘of Broadcasting ‘in 
Sound and Television, London: Andre Deutsch, 1953. 


McGowan, John. "Competition, Regulation and Performance in 


Pelevision Programming ©, “Washington University baw Quarterly, 
ROG: 


Meckling, William. "Management of the Frequency Spectrum" 


Pietie nad Oo opectiuumun lts Uses and Regulation, Washing-— 
ton: Brookings, 196%. 


PMimMnQud, snewis.. Ihe Myth OF the Machine, Vol. 22 The Pentagon 
of Power, New York: Harcourt, Brace, Jovanovich, 1970. 


Melecon, kupen, Few. The Pilusions of Modern Man, Toronto: 
Macmillan Company of Canada for the Ministry of State 
for Urban Affairs; iIntormation Canada, 1976, 


Newcomb, Horrace (ed.). Television: The Critical View, 
New York:* Oxford, 71979. 


Holly noger; Peck, Merton, and McGowan, John. Economic Aspects 
of Television Regulation, Washington: Brookings, 1973. 


Nordenstreng, Kaarle, and Schiller, Herbert I. National 
Sovereignty and International Communication: A Reader 
Norwood: Ablex, 1979. 


Ouimet, Alphonse, "Rationalizing Canadian Telecommunications: 
A Plan for Action", discussion paper prepared for Gamma, 
Université de Montréal and McGill University, November 
and December, 1978. 


Owen, Bruce; Beebee, Jack and Manning, Willard. Television 
Economics, Lexington: Heath, 1974. 


Owen, Bruce; and Manning, Willard. The Television Rivalry 
Saneweeouaitord University Center for Interdisciplinary 
Research, report No. 5, L973. 


“6 


 teadire oe 16 
— ~ 


j S éirst a at cus r joo lonk ial g* Me 
a 

ade /HeswWiLsAl 4, solepgoss 

i) ~—— 2 


wit yellow ,pncnaar pase 
| tstae? Ystasaviay Slotsase 
“v?. of oN 2 


Paulu,,burton., British Broadcasting in Transition, Minneapolis: 
University of Minnesota Press, 1961. 


Peers, cann, «(he Politics of Canadian Broadcasting,| 1920-1951, 


TOTONEOs es UnLVErsity.OL Toronto, Press 7" 1969: 


PoceGw aa botkier e lie Public wive; television and the Politics 


of Canadian Broadcasting, 1952-1968, Toronto: University 
of Toronto Press, 1979. 


Perrakis, Stylianos; and Silva-Echenique, Julio. "The Profita- 
bility and Risk of Television Stations in Canada", 
paper commissioned by the Department of Communications, 
1980. 


Perrakis, Stylianos; and Silva-Echenigue, Julio. "The Profita- 
bElveyrana Rusk of CATV Operations in Canada”, paper 
prepared for the Department of Communications, 1980. 


Phillips, Charles. The Economics of Regulation, Homewood: 
trwin, 1969. 


Posncm aecalleslelevrsion:= The Problem of Local Monopoly, 
Santa Monica: RAND, 1970. 


Reid, R.S.; and David, H. Administrative Law and Practice, 
Toronto: Butterworths, 19/78. 


Righter, Rosemary. Whose News: Politics, The Press and the 
Third World, New York: Times Books, 1978. 


Roman, Andrew J. "Competition for Cable Licences" In Search 
Surmer, 1980. 


Roszak, Theodore. Where the Wasteland Ends, Garden City: 
Doubleday, 1972. 


Rothenberg, Jerome. "Consumer Sovereignty and the Economics 
Gus Vv srrogranming , studiessin Public (Communications, 
1962. 


Sanucrs ,~eWaLlenad. The Classical Theory of Economic Policy, 
New York: World, 1966. 


Samuels, Warren J. "Interrelations Between Legal and 


Economic Processes", Journal of Law and Economics, Vol. 
1 eT, 


: Naki Dog 
RO 1s + 
% .932 
— r 
ad 
i] 
Sa ,- 
7 4 
7 a he 
7 
- © b S ad 
- 


: aes. Ji:'s, aaa 
‘ 9a5 pc tyeiaswesat i pe rial «é 


"eeeoorta OJBOnNGS 
7 we : 


+ af 
f 
- " 


Schaeffer, Francis A. How Should We Then Live? The Rise 


anusvecline Of Wes ternigtnougnt iand Culture,:'0 Tappan: 
Revell, 1976. 


Schiller, Herbert. Mass Communications and American Empire, 
Neweyork: “Kelly, 19697 


Schwartz, Louis B. Free Fnternrise and Economic Organization: 
Concentration and Restrictive Practices, 3rd ed., Brooklyn: 
Foundation Press, 1966. 


Schwartz, Tony. The Responsive Chord, Garden City: Anchor 
Press/Doubleday, 1974. 


petdien, Martin HH.) VCable Television tUCSe An: (ean Analysis of 


Goveruments FOlLVCVy NewlYOrk: “tPraeger, 19.72% 


Shepherd, William G. The Treatment of Market Power: Antitrust, 
Regulation and Public Enterprise, New York: Columbia, 


O75) 

SkoUnlawwatty., . television and Society, New York: §McGraw- 
Hogi eb 965). 

Steiner, Peter. "Monopoly and Competition in Television: 


Some Policy Issues", Manchester School of Economics and 
Polmercal scrence, L9G. 


Steiner, Peter. "Program Patterns and Preferences and the 
WOorkabil vty of Competition in Radio Broadcasting , 
Pucdctealy JOUrnaL of Economics, Vl952. 


Stent, Gunther. "The Dilemma of Science and Morals" in 
Gunther Stent Paradoxes of Progress, San Francisco: 
Freeman, 1978. 


Switzer, Israel. "How I Learned to Love the Satellite" in 
Peter S. Grant (ed.), New Developments in Canadian 


Communications Law and Policy, Toronto: Law Society 
of Upper Canada, 1980. 
pniemecOonomist, 9 February 1980. 


Trebilcock, Michael J.; Waverman, Leonard; and Prichard, 
Robert S. "Markets for Regulation: Implications for 
Performance Standards and Institutional Design" in 
Ontario Economic Council Government Regulation: Issues 
Doueniternaci ves, Toronto: Queen's Printer, 1973. 


United States, Committee on Interstate and Foreign Commerce 


Atlocation of TV Channels: Report on the Ad Hoc Advisory 


Committee on Allocations, Washington: US Government 


Printing Office, 1958. 


* 


S 


c-—aeeae. 240 segitaih. ‘yAvee. 
ae 45% eJoen > x" =P 
ics eT OD is nt a = 


oi inant?) ots bry 
neat ite wr oS ovi4 4 a6 j 
ee 


‘ 
7? 
« 


76 Gha isvstet/a 


tae if eds. ae jy ek - sabe wis 
ae a 28 es f | 
i va 


United States, Federal Communications Commission. Report of 


the Federal Communications Commisszvon to the Congress 


OPitie Un pedeotatesWRe They Competi tivemRenewalePprocess, 
LOG: 


University of Alberta. Ownership of Canadian Broadcasting, 
study prepared for the Department of Communications, 
Marcin 1917/9. 


Wells, Alan. Picture-Tube Imperialism: The Impact of U.S. 
: ° —————— CC —n—_mnnmnmana—amwuw -w————eVv——_—_—_—_————e_eeV——VO_OO3Oe— 
Television on Latin America, New York: Times Books, 
L9O78% 


Weizenbaum, Joseph. "Once More: The Computer Revolution" 
in Michael L. Dertouzos and Joel Moses (eds.), The 
Computer Age: A Twenty Year View, Cambridge: MIT, 1979. 


Week G1) JON.) = Wired ‘City USA: ! The Charms and Dangers 
Of Two-Way JV". The Atlantic, February 1979. 


Wiles, Peter. “Pilkington and the Theory of Value" 
ECOnOMUCy JOUrNaL,) L953, 


Winner, Langdon. Autonomous Technology: Technics-Out-of- 
Control as a Theme in Political Thought, Cambridge, 
Mass s-. OMIT; 1977+ 


Wood Gundy. "Progress Report: The Cable Television Industry" 
Zormebruary., 09/75. 


Samoa. Bi 


“ 
Jtitig2o08 | ieee 


7 | 
oft | 
al bs 
3s 
hi , 
S ' 
ati s 
f td 4A 
amo 
»t Vee 


> Sd . 7 : ¥ 
‘ \ e 4 Pe: HUES 


\ . : ane 
a ae 


7 


ice 


¥ 


ANNI 


3 1761 11551272 5 


